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BRIEF ON BEHALF OF PLAINTIFF IN ERROR.

Statement of the Case.

Indictment., the first count of which accuses the

plaintiff in error of presenting " for payment to a per-

*' son and ofl&cer in the civil service of the United States

" to-wit: W. K. Cole, who was then and there cashier

" of the mint of the United States of America at San
" Francisco, and who was authorized to pay the claim

" herein referred to, a certain false, fictitious and fraud-

" ulent claim for the sam of $498.37, the said sum be-

'' ing for 4,997 pounds of sheet lead and 1,911 pounds

" of lead pipe, which said sheet lead and lead pipe had
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" theretofore been purchased at San Francisco, within

" the State and Northern District of California, by the

" United States for the mint of the United States at San
" Francisco, within the State and Northern District

" aforesaid, from the Selby Smelting and Lead Com-
" pany, a corporation." There are three other counts

in the indictment; the second count has been elimin-

ated by an order of the District Court sustaining the

demurrer thereto (transcript, p. 20); the third count

has been disposed of by the verdict acquitting the

plaintiff in error on that count. The fourth count

accuses the plaintiff in error of using a portion of

the public moneys of the United States, to-wit:

the sum of $498.37, " for a purpose not pre-

" scribed by law, that is to say, the said Wal-

" ter N. Dimmick then and there used the said

" money for his own uses and purposes," he being a

clerk of the mint of the United States and not an

authorized depository of public moneys. The plaintiff

in error was convicted upon the first and fourth counts

of the indictment; he made a motion for a new trial and

also a motion in arrest of judgment; the District Court

denied both motions; exceptions were taken; and he

was sentenced to two years imprisonment at hard labor

in the state penitentiary at San Quentin. He was

allowed a writ of error and a supersedeas. Sections

5438 and 5497 of the Revised Statutes of the United

States, are relied upon by the prosecution, as sustain-

ing the indictment and the conviction. Section 5438 is

as follows: " Every person who makes or causes to be

" made, or presents or causes to be presented, for pa}'-

" ment or approval, to or by any person or ofl&cer in
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" the civil, military or naval service of the United

" States, any claim upon or against the Government of

" the United States, or any department or officer there-

" of, knowing such claim to be false, fictitious or fraud-

" ulent * * * shall be imprisoned at hard labor

" for not less than one nor more than five years or

" fined not less than one thousand nor more than five

" thousand dollars."

This is the law which the prosecution relies upon to

sustain the first count of the indictment and also the

conviction on that count. The law cited by the

prosecution, to support the fourth count of the

indictment and the conviction thereon, is section

5497 of the Revised Statutes; it is as follows:

" Every banker, broker, or other person not an author-

" ized depositary of public moneys, who knowiugly re-

" ceives from any disbursing officer, or collector of in-

" ternal revenue, or other agent of the United States,

" any public money on deposit, or by way of loan or

" accommodation, with or without interest, or other-

" wise than in payment of a debt against the United

" States, or who uses, transfers, converts, appropriates,

" or applies any portion of the public money for any

" purpose not prescribed by law, and every president,

" cashier, teller, director or other officer of any bank or

" banking association, who violates any of the pro-

" visions of this section, is guilty of an act of embezzle-

" ment of the public money so deposited, loaned, trans-

" ferred, used, converted, appropriated, or applied, and

" shall be punished as prescribed in section fifty-four

" hundred and eighty-eight." The indictment was at-
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tacked by demurrer, both general and special, in respect

to each count specifically; also by the motion in arrest

of judgment. The District Court sustained the de-

murrer as to the second count and overruled it as to

all the other counts, the proper exception being reserved

to the latter part of the ruling. The motion in arrest

of judgment was denied and the proper exception was

also reserved in that respect.

The Questions Raised.

The record in this case is remarkable for the number

and the variety of the reversible errors which iufest it.

1. In the first place we point to a most manifest error,

to-wit: the ruliug of the District Court sustaining the

first count of the indictment. 2. We contend that the

fourth count charges no crime. 3. That the District

Court repeatedly erred in its rulings during the trial and

in respect to the admission of evidence. The detailed

specification of this class of errors will be found in that

portion of this brief under the title of "specification of

errors". 4. That the District Court repeatedly erred

in its charge to the jury and in refusing instructions

requested by the defense; the particulars are stated in

another part of this brief, and under the title of "speci-

fication of errors". 5, That the District Court erred

iu denying a new trial. G. That the District Court

erred in denying the motion in arrest of judgment. 7.

That the plaintiff in error was deprived of a fair trial
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by the misconduct of the prosecution in the argument

made by the special counsel, to the jury, in referring

to matters not in evidence. 8. That the evidence does

not sustain the verdict against defendant. All the

questions enumerated, are presented upon the judgment

roll and a bill of exceptions.

Specification of Errors.

The following are the errors relied upon to sustain

the prayer for the reversal of the judgment, viz.:

1. That the District Court committed manifest error

in overruling the demurrer to the first count of the in-;

dictment.

2. That the District Court committed manifest error

in overruling the demurrer to the fourth count of the

indictment.

3. That the District Court committed manifest error

in overruling the objection of the defendant to the intro-

duction in evidence of the document, paper and instru-

ment marked "U. S. Exhibit No. 1", purporting to be

and being a receipted bill and voucher of the Selby

Smelting and Lead Company as creditor, to the United

States as debtor, for a certain quantity of sheet lead and

lead pipe furnished by said Selby Smelting and Lead

Company to the United States at the mint of the United

States at San Francisco, and which bill and voucher is

dated "San Francisco, 13 March, 1900", and is endorsed
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on its face, "Paid, March 26, 1900, Selby Smelting and

" Lead Company, per H. B. Underbill, Jr., Secy.", said

bill and voucher being for the sum of $508.54, from

which is deducted "2 per cent for cash", leaving a net

amount of $498.37.

The objection is set forth at pages 77 and 78 of the

transcript and the document itself is set forth at pages

78 and 79 of the transcript.

4. That the District Court committed manifest error

in overruling the defendant's objection to the introduc-

tion in evidence of the paper, instrument and docu-

ment marked "U. S. Exhibit No. 2", purporting to be

and being a bill and voucher of the Selby Smelting and

Lead Company as creditor, to the United States as the

debtor, for and in the sum of $137.68, and dated March

18th, 1900, and being for certain material furnished

the United States Mint at San Francisco by said Selby

Smelting and Lead Company, which bill and voucher

is endorsed, "Paid, March 29, 1900, Selby Smelling

" and Lead Co., per H. B. Underbill, Jr., Secy." The

objection is set forth at page 80 of the transcript and

the document itself at page 86.

5. That the District Court committed manifest

error in overruling the defendant's objection to the in-

troduction in evidence of the paper, instrument and

document Marked "U. S. Exhibit No. 3", purporting to

be and being a bill and voucher of the Selby Smelting

and Lead Company as creditor, to the United States as

the debtor, for and in the sum of $108.99, and dated

March 24th, 1900, and being for certain material fur-

nished the United States Mint at San Francisco by the
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said Selby Smelting and Lead Company; wliich bill and

voucher is endorsed, *'Paid, March 29, 1900, Selby

Smelting and Lead Co., per H. B. Underbill, Jr., Secy."

The objection is set forth at page 80 of the transcript

and the document itself at page 87.

6. That the District Court committed manifest error

in overruling defendant's objection to the introduction

in evidence of the document, paper and instrument

marked "U. S. Exhibit No. 4", purporting to be and

being a receipt dated March 27th, 1900, signed Frank

A. Leach, Superintendent of the United States Mint,

and reciting that he had received from the Selby Smelt-

ing and Lead Company lead pipe and sheet lead to the

value of $498.37 in full settlement of an exchange for

old lead. The objection is set forth at page 80 of the

transcript and the document itself at page 87.

7. That the District Court committed manifest error

in overruling defendant's objection to the introduction

in evidence of the paper, instrument and document

marked "U. S. Exhibit No. 5", and purporting to be

and being a bill and voucher of the Selby Smelting and

Lead Company as creditor to the United States as

debtor and dated March 13th, 1900, for certain material

consisting of sheet lead and lead pipe furnished by the

Selby Smelting and Lead Company to the United States

Mint at San Francisco, and being for the net amount of

$636.05. The objection is set forth at page 88 of the

transcript and the document itself on the same page.

8. That the District Court committed manifest error

in overruling defendant's objections to the papers, in-
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struments and writings marked "U. S. Exhibits 6 and

7", and being in part a written statement of the witness

Leach, wherein he recites under date of March 27th,

1900, that on March 13th, 1900, he caused "some
" 6,160 lbs. net (6,490 lbs. gross) of old material to be

" sent to Selby Smelting and Lead Co. to be reroUed for

" the Mint, resulting in a credit of $308.30, which

" amount together with balance of $190.07 from former

" credit, was applied in full settlement of attached in-

" voice of March 13th, 1900". Said attached invoice

is a duplicate of "U. S. Exhibit No. 1" hereinbefore

referred to in these specifications. The objections are

set forth at page 94 of the transcript; the documents at

pages 93 and 94.

9. That the District Court committed manifest er-

ror in overruling defendant's objection to the following

question put by the prosecution to the witness Cole, viz.:

"Mr. Cole, counsel has asked you with reference to the

" return of the sum of $498.37 in payment to you of a

" sum of $498.37 on the 30th day of April, 1900. I will

" ask you to state to the jury what would have hap-

" pened with reference to that account 'U. S. Exhibit 1'

" if the money had not been paid in to you upon that

" date?" The objection is upon the grounds that the

question is hypothetical, iucompeteut, irrelevant and

immaterial and no foundation laid for it (trans, p.

130). The court overruled the objection and defendant

duly excepted to the ruling. The witness then gave

the following answer to the question: "On the last day

" of the month or the first two days of the succeeding

" month, my book-keeper takes the bills that I have
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" paid, and entered in my book, and compares tliem

" with the bills of the chief clerk's office, to see that

" they correspond. Then they are charged off, and

" sent to Washington. On the 30th of April if Dim-

" mick had not returned that money, the fraudulent

" bill would have been discovered. I have reference to

" the voucher for $498.37. I mean the transaction

" would have been discovered, but by him returning me
" the money and taking the bill, all the other bills were

" charged off in the regular way of business."

10. That the District Court committed manifest er-

ror in overruling defendant's objection to the following

question put by the prosecution to the witness Leach,

viz.: "Will you kindly relate to the jury the conversa-

" tion; what you said and what Mr. Dimmick said?"

The objection is upon the grounds that the question is

irrelevant and incompetent and no foundation laid for

it (trans, p. 133). The court overruled the objection

and defendant duly excepted; the witness then answered

the question as follows: "There was considerable con-

" versation preceding the talk immediately in refer-

" euce to this matter which is not embodied

" in the charges before the court at this time,

" and when I referred to the use of this

" voucher, I asked Mr. Dimmick how he justified

" his use of that voucher. He said in substance—I would

" not undertake to repeat his exact language—as near as

" I can remember: 'Mr. Leach, I do not think there was

" anything improper in the use of that. It was not for

" my own behalf It was for the accommodation of the

" government. You know on the last day of the
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" quarter I am required to deposit all of the moneys
" that come into my hands for the sale of all old ma-

" terials and bi-products, and that quarter came on

" Saturday, which was March 31st, the end of the

'* quarter came on Saturday, which you kuow was a

" short business day, and I sold some bluestone to the

" Selby Smelting and Lead Company on that day and

" did not have time to go down and collect the mone^^,

" and I happened to see this voucher lying on my
" desk', or 'thought of this voucher, and I went into

" the cashier's office and raised the money on it', or

" 'collected the money on it and used the proceeds to

make good this deposit that I was required to make
" with the sub-treasury on that day'. And he said

" that he intended to collect the money in the afternoon

and take up the voucher on the following Monday. I

" asked him why he did not take up the voucher on the

" following Monday, why he let it go to April 30th. He
" said, 'You remember I was taken sick on the following

" Monday and was not able to get out of bed for some
" time thereafter.' Those statements appeared to me
" to be true at that time. I remembered about his illness

" and looked at the diary and saw it was true about the

" last day of the quarter coming on Saturday."

11. That the District Court committed manifest

error in overruling defendant's objection to the intro-

duction in evidence of the book marked "U. S. Ex-

hibit 8", out of which the following was read in

evidence by the prosecution, over the objectiou and ex-

ception of the defendant: "1900, April 2. Selby

" Smelting and L. Co. Sulphate of copper, 9,015 lbs.
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" at $4.50 per 100 lb., $405.67. 23 barrels sold March
" 31st, too late for deposit. The above comment was

" recently added to the entry, Aug. 6, 1901. F. A. L."

The objection is upon the grounds that the question is

irrelevant and incompetent and no foundation laid

(trans, p. 138). The Exhibit 8 is set forth at page 139

of the transcript.

12. The District Court committed manifest error in

overruling the defendant's objection to the following

question put by the prosecution to the defendant Dim-

mick while a witness, viz.: "Where did you stop be-

tween the ferry and the mint?" The objection is upon

the grounds that the question is irrelevant and is not

cross examination (trans, pp. 159, 160). The defendant

duly excepted to the order overruling the objection.

The witness answered, "To Wells, Fargo & Co.'s

Bank."

13. The District Court committed manifest error in

overruling defendant's objection to the following ques-

tion put by the prosecution to him while a witness,

viz.: "Then you did not go to the mint; you went to

" Wells, Fargo & Co.'s Bank. What did you do at

" Wells, Fargo & Co.'s Bank?" The objection is on

the grounds that the question is irrelevant and not

cross examination. The Court overruled the objection

and defendant duly excepted. The witness answered,

"I transacted some business of my own" (trans, p. 160).

14. The District Court committed manifest error in

overruling the objection of the defendant to the follow-

ing question put to him while a witness, by the pro-

secution, viz.: "Then you did not on that occasion
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" draw any money from Wells, Fargo & Co.'s Bank?"

The objection is on the grounds that the question is

irrelevant and not cross examination. The court over-

ruled the objection; the defendant duly excepted; the

witness answered, "I did" (trans, p. 161).

15. The District Court committed manifest error in

overruling defendant's objection to the following ques-

tion, put to him while a witness, b}^ the prosecution,

viz. : "How much money did you at that time draw

" from Wells, Fargo & Co.'s Bank?" The objection is

on the grounds that the question is irrelevant and not

cross examination. The court overruled the objection

and defendant duly excepted. The witness answered :

" I cannot recollect the amount. I have not seen the

" items for so long. I cannot remember how much at

" that time I drew from Wells, Fargo & Co.'s Bank"

(trans, p. 161).

16. The District Court erred in overruling defend-

ant's objection to the following question, put to him

while a witness, by the prosecution, viz. :
" Tell the

" jury how much you think you drew on that occa-

" sion." The objection is on the ground that the ques-

tion is immaterial, irrelevant, not cross examination

and no foundation laid. The court overruled the ob-

jection and instructed the witness to approximate the

amount. The defendant duly excepted, and then an-

swered the question as follows, viz.: " I deposited some
" money there, the proceeds of a draft which was given

" to me by Mr. Anthony. The amount that I drew

" out on that day was the amount of the $400 and what
** other balance I might have in the bank. I do not
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" recollect the exact amount that it was, but it was

" something in the neighborhood of $60 or $70, and I

" think it closed my account at that time, if I recollect

" rightly. The difiference between that was the neces-

" sary money for household expenses and to pay doc-

" tor's bills. I did on that occasion, immediately be-

" fore I was conveyed in my carriage to the United

" States Mint, draw from Wells, Fargo & Co.'s Bank

" the sum of $470 or thereabouts. I recollect the

" amount of the cheque I deposited immediately before

" drawing this money. I think it was an even $400.

*' I remained at the mint on the occasion of my going

" there from Wells, Fargo & Co.'s Bank, I think,

" about two hours" (trans, pp. 161, 162).

17. The District Court committed manifest error in

overruling defendant's objection to the following ques-

tion put to him, while a witness, by the prosecution,

viz.: "Why did you go to the mint on the 30th day of

*' April in that sick condition?" The objection is upon

the grounds that the question is irrelevant and not cross

examination. The court overruled the objection and

defendant duly excepted and then answered: "It was

" necessary for me to go to San Francisco to transact

" some personal business, and also, I wanted to go to

" the mint to arrange this matter by returning this

" money to the cashier, and also, if I recollect rightly,

" it was the end of the month, and I thought I ought

" to be there, as chief clerk, on the last day of the

" month if I possibly could" (trans, p. 164).

18. That the District Court committed manifest

error in overruling defendant's objection to the intro-
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duction in evidence of the page upon whicli appears in

the book marked "U. S. Exhibit 8", the entry dated

April 2d, 1900, in reference to "Selby Smelting and L.

Co., Sulphate of Copper, 9,050 lbs. at $4.50 per 100 lbs.,

$405.62; 23 barrels sold March 31, too late to deposit.

The above comment was recently added to the entr}',

Aug. 6, 1901, F. A. L." The objection is upon the

grounds that the same is irrelevant and incompetent

and no foundation laid. The court overruled the

objection; defendant duly excepted (trans, pp. 138, 139).

19. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

"You are instructed that there is no evidence in this

" case tending to show that defendant is guilty of the

" offense charged in the first count of the indictment

" and your verdict must be that he is not guilty of that

" offense."

20. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

"You are instructed that there is no evidence in this

" case that the sum of $498.37, or any other sum of

" money was ever paid to nor received by the Selby

" Smelting and Lead Company on the claim referred

" to in the first count of the indictment, and you are

" accordingly instructed that your verdict must be that

" the defendant is not guilty of the offense charged in

" the first count."

21. The District Court committed manifest error in
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refusing to give the jury the following instruction

requested by defendant, viz.:

"You are instructed that there exists a fatal variance

" between the proofs and the allegations of the first

" count of the indictment in this: that the proofs show

" that there was no money paid to nor received by the

" Selby Smelting and Lead Company upon the claim

" referred to in said first count, and therefore your ver-

" diet must be that the defendant is not guilty of the

" offense charged in said first count."

22. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

"You are instructed that if you believe from the evi-

" dence in this case that the paper United States

" Exhibit No. 1, was not at the time of its presentation

" to W. K. Cole, the cashier of the mint, either a false,

" fictitious or fraudulent claim against the United

" States, your verdict must be that the defendant is

" not guilty of the offense charged in the first count of

" the indictment."

23. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

"You are instructed that United States Exhibit No.

" 1 is not a false, fictitious nor fraudulent claim within

" the meaning of the law, and accordingly your ver-

" diet must be that the defendant is not guilty of the

" offense charged in the first count of the indictment."

24. The District Court committed manifest error in
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refusing to give the jury the following instruction

requested by defendant, viz.:

"You are instructed that United States Exhibit No.

" 1 does not represent a false, fictitious nor fraudulent

" claim within the meaning of the law and your ver-

" diet must be that the defendant is not guilty of the

" ojBfense charged in the first count of the indictment."

25. The District Court committed manifest error in

refusing to give the jury the following instruction

requested b3' defendant, viz.:

"You are instructed that the arrangement if any,

" made by Mr. Leach as Superintendent of the Mint,

" with the Selby Smelting and Lead Company
" whereby the indebtedness if any due from the

" Selby Smelting and Lead Company to the United

" States is to be or was set off as against the

" indebtedness if any due from the United States to

" the Selby Smelting and Lead Company, is in viola-

" tion of law and absolutely void. You are accordingly

" instructed that when the claim United States Exhibit

" No. 1 was presented to Mr. Cole the cashier of the

" Mint, for payment, the amount evidenced thereby,

" to-wit: the sum of $498.37, was as a matter of law

" then due from the United States to the Selby Smelt-

" ing and Lead Company. It is alleged in the indict-

" ment that the amount was not due; by reason of the

" variance thus arising between the indictment and the

" proofs you are instructed to return a verdict that the

'* defendant is not guilty of the offense charged in the

" first count."

26. The District Court committed manifest error in
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refiisiug to give the jury the following instruction re-

quested by defendant, viz.:

"You are instructed that no indebtedness due the

" United States can be set off by an indebtedness in

" an equivalent amount, due from the United States

" to another, except in the cases provided for by sec-

" tions 236 and 951 of the Revised Statutes of the

" United States, and this is not one of those cases."

27. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

"You are instructed that an indebtedness from the

" Selby Smelting and Lead Company to the United

" States cannot be set off to the extent of such indebt-

" edness nor to any extent as against an indebtedness

" due from the United States to the Selby Smelting

" and Lead Company."

28. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

"You are instructed that section 3618 of the Revised

" Statutes of the United States is as follows viz.:

"All proceeds of sales of old material, condemned

" stores, supplies, or other public property of any kind,

" except the proceeds of the sale or leasing of marine

" hospitals, or of the sales of revenue cutters, or of the

" sales of commissary stores to the officers and en-

" listed men of the army (or of materials, stores, or

" supplies, sold to ofl&cers and soldiers of the army), or

" of the sale of condemned navy clothing, or of sales of
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" materials, stores, or supplies to any exploring or sur-

" veying expedition authorized by law, shall be depos-

" ited and covered into the treasury as miscellaneous

" receipts, on account of 'proceeds of government prop-

*' erty', and shall not be withdrawn or applied, except

" in consequence of a subsequent appropriation made
" b}' law."

"You are accordingly instructed that the arrange-

" ment if any, made by Mr. Leach as Superintendent

" of the Mint with the Selb}'^ Smelting and Lead Com-
" pany whereby the money due the United States from

" the Selby Smelting and Lead Compan^^ as the pro-

" ceeds of the sale of old material was to be set off or

"was set off by au equivalent amount due from the

" United States to the Selby Smelting and Lead Com-
" pan}' is in violation of section 3618 of the Revised

" Statutes of the United States and is absolutely void,

" and would not and could not affect in any way the

" liability of the Selby Smelting and Lead Company
" to the United States nor the liability' of the United

" States to the Selby Smelting and Lead Company.
'* And you are further instructed that the claim re-

'* ferred to in the first count of the indictment is not

" and never was a false, fictitious nor fraudulent claim

" against the United States, and your verdict must be

" that the defendant is not guilty of the oflfense charged

" in the first count of the indictment."

29. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" You are instructed that section 3552 of the Re-
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" vised Statutes of the United States is as follows:

" The moneys arising from all charges and dednc-

" tions on and from gold and silver bullion and the

" manufacture of medals, and from all other sources,

" except as provided by this Title, shall from time to

" time, be covered into the Treasury, and no part of

" such deductions or medal charges, or profit on silver or

" minor coinage, shall be expended in salaries or wages.

" All expenditures of the mints and assay-ofi&ces, not

" herein otherwise provided for, shall be paid from

" appropriations made by law on estimates furnished

" by the Secretary of the Treasury.

" You are accordingly instructed that the arrange-

" ment if any, made by Mr. Leach as Superintendent

" of the mint with the Selby Smelting and Lead Com-
" pany whereby the money due the United States from the

" Selb}' Smelting and Lead Company was to be set off or

" was set oflf by an equivalent amount due from the United

" States to the Selby Smelting and Lead Company is in

" violation of section 3552 of the Revised Statutes of

" the United States and is absolutely void, and would

" not and could not affect in any wise the liability of

" the Selby Smelting and Lead Company to the United

" States nor the liability of the United States to the

" Selby Smelting and Lead Company. And you are

" further instructed that the claim referred to in the first

" count of the indictment is not and was not a false,

" fictitious nor fraudulent claim against the United

" States and your verdict must be that the defendant is

" not guilty of the offense charged in the first count of

" the indictment."
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30. The District Court committed manifest error iu

refusing to give the jury the following instruction

requested by defendant, viz.:

" You are instructed that unless you believe from the

" evidence in this case and beyond a reasonable doubt

" that the defendant at the time he presented to Cole,

" the Cashier of the Mint, the paper United States Ex-
" hibit No, 1, did then and there actually intend to

" defraud the United States of the sum of $498.37 or

" of some part thereof, your verdict must be that the

" defendant is not guilty of the offense charged in the

" first count of the indictment."

31. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

" You are instructed that if you have a reasonable

" doubt as to whether defendant presented the paper

" 'United States Exhibit No. 1' to Cole, the Cashier of

*' the mint, with the actual intent then and there to

" defraud the United States of the sum of $493.37 or

" some part thereof, you must give the defendant the

*' benefit of the doubt and find by your verdict that he

" is not guilty of the ofifense charged in the first count

" of the indictment."

32. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" You are instructed that if there was due and unpaid

*' the Selby Smelting and Lead Company, at the time

" the defendant presented for payment to Cole, the
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" Cashier of the Mint, the paper 'United States Exhibit

" *No. r, the sum of $498.37, then I instruct you that

*' the claim evidenced by said United States Ex-
" hibit No. 1 was not a false, fictitious nor fraudulent

" claim within the meaning of the law, and your ver-

" diet must be that the defendant is not guilty of the

'* offense charged in the first count of the indictment."

33. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" You are instructed that at the time the defendant

" presented for payment to Cole the Cashier of the Mint,

" United States Exhibit No. l,the claim and amount evi-

" denced thereby was as a matter of law then due from

" the United States to the Selby Smelting and Lead

" Company, and your verdict must therefore be that the

" defendant is not guilty of the offense charged in the

" first count of the indictment."

34. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" You are instructed that there is no evidence tend-

" ing to show that defendant was not an authorized

" depositary of public moneys of the United States and

" you will therefore return a verdict that he is not

" guilty of the offense charged in the fourth count of

" the indictment."

35. The District Court committed manifest error

in refusing to give the jury the following instruction

requested by defendant, viz.:

" You are instructed that there is no evidence tend-
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" ing to show that the defendant is guilty of the offense

" charged in the fourth count of the indictment and

" you must therefore acquit him of that charge. You
" will return a verdict accordingly."

3G. The District Court committed manifest error

in refusing to give the jury the following instruction

requested by defendant, viz.:

" You are instructed that there is no evidence in this

" case that defendant used a portion of the public

" moneys of the United States and your verdict must
" therefore be that he is not guilty of the offense

" charged in the fourth count of the indictment."

37. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

" You are instructed that there is no evidence in

'* this case that defendant used a portion of the public

" moneys of the United States for a purpose not

" prescribed by law; and your verdict must accordingly

" be that defendant is not guilty of the offense charged

" in the fourth count of the indictment."

38. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

" You are instructed that there is no evidence in this

" case that defendant used a portion of the moneys
" of the United States for his own uses and purposes;

" and your verdict must accordingly be that the defend-

*' ant is not guilty of the offense charged in the fourth

" count of the indictment."
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39. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

" You are instructed that the evidence here, as to the

" good character of the defendant must be fully con-

" sidered by you in reaching a conclusion as to whether

" the prosecution has established the guilt of the

" defendant beyond a reasonable doubt. It is evidence

'* which may in itself generate a reasonable doubt in

" your minds as to the truth of the accusation, even

" though without such evidence of good character the

*' other evidence in the case would convince you of the

" truth of the accusation. You must take into con-

" sideration in reaching a verdict, proof of defendant's

" good character and the law considers it to be entitled

" to so much weight that if believed it may in and of

" itself sufi&ce to generate in your minds that reason-

*' able doubt upon the existence of which the defendant

" is entitled to acquittal."

40. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

" It is a presumption of law that the defendant here

" is innocent of the crimes with which he is charged.

" To the benefit of this presumption the defendant is

*' entitled as matter of evidence in his favor, and it

*' stands as suflBcient protection to him as against these

" charges, unless it has been removed by counter

" evidence proving his guilt beyond a reasonable doubt.

" The presumption of innocence is a conclusion drawn
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" by the law in favor of an accused person, by virtue

" whereof, when brought to trial upon a criminal charge,

" he must be acquitted unless he is proven to be

" guilty. In other words, this presumption is an

" instrument of proof created by the law in favor of

" one accused, whereby his innocence is established,

" without further evidence or proof on his part, and

" remains established until sufficient evidence is intro-

" duced against him to overcome beyond a reasonable

" doubt, the proof which the law has thus created in

" his favor."

41. The District Court committed manifest error in

refusing to give the jury the following instruction

requested by defendant, viz.:

" The presumption that the defendant is innocent

" of the crimes with which he is charged accompanies

" him throughout the trial, and throughout the delib-

" erations of the jury and until they arrive at a verdict.

" In considering the evidence, the jury must constantly

" bear in mind the presumption of law that defendant

" is innocent, and in reaching a verdict, they must

" view the evidence in the light of this presumption;

" and as thus viewed, unless the evidence satisfies their

" minds to a moral certainty and beyond a reasonable

" doubt that the defendant is guilty, it is their duty to

" give effect to the presumption of his innocence and to

" find him not guilty."

42. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" Evidence of good character is evidence relevant to
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'' the question of guilt and is to be considered by you in

" connection with the other facts and circumstances in

" the case. One object in having it before the jury is

" to induce the jur}^ to believe from the improbability

" that a person of good character should have conducted

" himself as alleged in the indictment that there is

'* some mistake or misrepresentation in the evidence on

" the part of the prosecution and in this connection,

" you must take it into consideration."

43. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" If there exists in the mind of a juror a reasonable

" doubt as to the truth of the charges made in the in-

" dictment, it is his duty to give the defendant the ben-

" efit of that doubt and vote for acquittal. The burden

" of proving the defendant guilty of the crime charged

" and to make such proof beyond all reasonable doubt

" is upon the prosecution. If upon the proofs adduced,

" there is reasonable doubt remaining, the accused is

" entitled to the benefit of it by an acquittal, nor is it

" sujficient for the prosecution to establish a probabil-

" ity, even though a strong one, arising from the doc-

" trine of chances that the fact charged is more likely

" to be true than the contrary, but the evidence must

" establish the truth of the charge beyond all reasona-

" ble doubt or the defendant must be acquitted."

44. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" The burden of proof, as those words are understood
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" in criminal law, is never upon the accused to estab-

" lish his innocence or to disprove the facts necessary

" to establish the crime for which he is indicted. It is

" on the prosecution from the beginning to the end of

" the trial, and applies to ever}'^ element necessar}'^ to

" constitute the crime."

45. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

*' If there exists in the mind of a juror a reasonable

** doubt as to the truth of the charges made in the in-

" dictment, it is the dut}' of such juror to give the de-

" fendant the benefit of that doubt and to vote for his

" acquittal. Then what is a reasouable doubt? It is

" a term often used, probably well understood, but not

" easily defined. It is not merely possible doubt; be-

" cause everything relating to human affairs and de-

" pending on moral evidence is open to some possible

" or imaginary doubt. It is that state of the case

" which, after the entire comparison and consideration

" of all the evidence, leaves the minds of jurors in that

" condition that the}^ cannot say they feel an abiding

" conviction, to a moral certainty, of the truth of the

" charge. The burden of proof is upon the prosecutor.

" All the presumptions of law independent of evidence

" are in favor of innocence; and every
.
person is pre-

" sumed to be innocent uutil he is proved guilty. If

" upon such proof there is reasonable doubt remaining,

" the accused is entitled to the benefit of it by an

" acquittal. For it is not sufl&cient to establish a prob-

" ability, though a strong one arising from the doctrine
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of chances, that the fact charged is more likely to be

true than the contrary; but the evidence must estab-

lish the truth of the charge to a reasonable and moral

certainty; a certainty that convinces and directs the

understanding and satisfies the reason and judgment

of those who are bound to act conscientiously upon

it."

46. The District Court committed manifest error in

refusing to give the jury the following instruction re-

quested by defendant, viz.:

" The evidence in a criminal case must satisfy the

"jury to a moral certainty and beyond a reasonable

" doubt; that is, it must entirely satisfy the jury of the

" guilt of the defendant before they can convict. If

" the jury are not entirely satisfied, they should

" acquit."

47. The District Court committed manifest error in

giving to the jury the following charge, viz.:

" The good character of the defendant, when proven,

is itself a fact in the case. It is a circumstance tend-

ing in a greater or less degree to establish his inno-

cence, and it is not to be put aside by the jury in

order to ascertain if the other facts and circumstances

considered in themselves do not establish his guilt

beyond a reasonable doubt. But I instruct you that

if, after full consideration of all the evidence adduced,

you believe the defendant to be guilty of the oflfenses

charged in the indictment, or any one of them, it is

your solemn duty to so find, notwithstanding proof of

good character. While the good character of a per-
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" son accused of crime, when proven, must be consid-

" ered in connection with all the other facts and circum-

" stances of the case, still, it is but a circumstance in

" the case, and is to be given only the weight to which

" the jury thinks it justly entitled."

48. The District Court committed manifest error in

giving to the jury the following charge, viz.:

" The first count charges, in substance, that on the

" 7th day of April, 1900, the defendant knowingly, un-

" lawfully, and feloniously made and presented to a

" person and officer in the civil service of the United

" States, to wit, to one William K. Cole, who was then

" and there the cashier of the United States Mint at

" San Francisco, a certain false, fictitious and fraudu-

" lent claim against the United States of America, to wit,

" a claim for the sura of $498.37, and the claim is made a

" part of this count of the indictment and is kuown as

" Exhibit 1. It is further set out in this count that

" the defendant, at the time he presented this claim,

" knew it to be false, fictitious and fraudulent.

" In this count of the indictment, you will under-

" stand, gentlemen, that the defendant is not charged

'* with embezzlement. He is charged with presenting

" a false, fictitious, and fraudulent claim against the

'* United States to an officer in the civil service of the

" Government.

" The statute under which this count of the indict-

" ment is framed provides, in substance, that every per-

'* son who presents for payment or approval, to a per-

*' son or officer in the civil service of the United States,
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" any claim against the Government of the United

" States, or any department or officer thereof, knowing

" the claim to be false, fictitious, or fraudulent, shall be

" deemed guilty of a crime.

" You will therefore inquire, first, Was the claim

*' when presented to the cashier of the mint, if you find

" that it was presented, false, fictitious, or fraudulent at

" the time it was so presented? And if you answer

" that question in the affirmative, your next inquiry

" will be, Did the defendant know at the time that it

" possessed that character?

•' The evidence upon the part of the Government

" tends to show (and here again, gentlemen, I remind

" you that you are the exclusive judges of the facts,

" and if in the course of this charge, I should make

'• any statement in relation to what I might deem the

" evidence in this case to be, if your judgment differs

" from mine you are to be governed by your own judg-

" ment, and not be controlled by any expression of

" opinion as to any fact, if I should inadvertently ex-

" press it) the evidence upon the part of the Govern-

*' ment tends to show that upon March 26, 1900, the

'' United States was indebted to the Selby Smelting and

" Lead Company in the sum of $498.37, for materials

" theretofore furnished by that company to the United

" States Mint of San Francisco, California, and the bill

" therefor, which is United States Exhibit No. 1, intro-

*' duced in evidence before you, had been pre-

" sented for payment and, by agreement between

" the Selby Smelting and Lead Company and

" Mr. Leach, the Superintendent of the Mint,
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" the same was on that da}^ settled by setting off

" against it an account for the same amount,

" which the Selb}' Smelting and Lead Compau}^

" owed the United States for material theretofore

" purchased by it from the United States Mint at San
" Francisco, and the Selb}^ Smelting and Lead Com-
" pany endorsed upon said 'Exhibit I' the words,

"'Paid March 26, 1900. Selby Smelting and Lead

" 'Company, per H. B. Underbill, Secretary',

" and the said ' Exhibit 1
' was thereupon returned

" to the United States Mint at San Francisco and

" came into the hands of the defendant. I

" charge you that if the claim or demand of the

*' Selby Smelting and Lead Company against the

" United States for and on account of the materials sold

" and described in the paper 'United States Exhibit

" 'No 1' was settled by setting off against the same in

" the manner before stated an account of equal amount
" owing by it to the United States, such settlement was

" in effect a payment or satisfaction of the claim or de-

" mand set out in the United States Exhibit No. 1, and

" after such settlement the Selby Smelting and Lead
" Company had no claim or charge against the United

" States for the sum of $498.37, or any other sum, for

" or on account of any of the articles mentioned in said

" United States Exhibit No. L"

49. The District Court committed manifest error

in giving to the jury the following charge, viz.:

'' I further instruct you that the fact of the irregu-

" larity in the settlement of the said accouut for

" $498.37, contained in the United States Exhibit No.
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" 1, or the question of the authority of the Superintend-

" ent of the Mint to settle the transaction in the way I

" have stated, can afford no defense or excuse to the

" defendant for presenting for payment thereafter the

*' identical claim of $498,37, if, in fact, he so did present

" it for payment, with full knowledge of the settle-

" ment."

50. The District Court committed manifest error in

giving to the jury the following charge, viz.:

" If the jurors are convinced from the evidence be-

yond all reasonable doubt that the defendant, Walter

N. Dimmick, on the 7th day of April, 1900, or on the

31st day of March, 1900, at San Francisco, California,

he then and there being Chief Clerk of the United

States Mint at San Francisco, California, presented

for payment to William K. Cole, the Cashier of said

Mint, and that said Cole as said Cashier was author-

ized to pay such claim if genuine, the paper intro-

duced here in evidence and called United States Ex-

hibit No. 1, knowing that the same had been satisfied

and that no money was due thereon, and demanded

payment of the sum of $498,37 thereon, and received

said sum thereon from the said Cashier, then you

must find the defendant guilty upon the first count of

the indictment in this case,"

51. The District Court committed manifest error in

giving to the jury the following charge, viz.:

" And you are further instructed that the fact, if it

" be a fact, that the said defendant, Walter N. Dimmick,
" intended at the same time to repay said sum to said
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" Cashier and take back said exhibit, or that he did in

" fact at some subsequent time repay said sum and take

'* back said exhibit, is no defense and will not excuse

" him."

52. The District Court committed manifest error in

giving to the jury the following charge, viz.:

" The law prohibits the presentation of a false claim

for payment, and if you find that the defendant,

knowingly presented to Mr. Cole for payment the

claim set out in the first count of the indictment, and

that he knew the same to be false because already

satisfied when he presented it, and that Cole, as

Cashier, was authorized to pay such claim if genuine,

your verdict will be that the defendant is guilty of

the offense charged in the first count of the indict-

ment."

53. The District Court committed manifest error in

giving to the jury the following charge, viz.:

" The fourth count of the indictment charges in eflfect

" that, in the Northern District of California, on the

" 7th day of April in the year 1900, to and including

" the 30th day of April in the year 1900, at' the City

" and County of San Francisco, in the State and North-

" ern District of California, the defendant then and
" there being, was a clerk of the Mint of the United

" States at San Francisco, State of California, in the

*' district aforesaid, and was not an authorized deposit-

" ary of public moneys; that the said Walter N. Dim-
" mick, not being an authorized depositary of public

" moneys of the United States, then and there know-
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" ingly, unlawfully, wilfully, and feloniously used a

" portion of the public moneys of the United States of

" America, to-wit: the sum of $498.37, lawful money of

" the United States of America, for a purpose not pre-

" scribed by law, that is to say, the said Walter N.

" Dimmick then and there used the said money for his

" own uses and purposes.

" In relation to this count of the indictment, I charge

" you that if the defendant obtained the sum of$498.37

" from the cashier, Cole, by presenting to that officer

" for payment the voucher which is described in United

" States Exhibit No. 1, then Dimmick was not the

" legal depositary of the money after having received it,

'' and if you further find that, after receiving it, he

" used it in his own private ajBfairs, and if you find that

" fact beyond a reasonable doubt, then it will be your

" duty to find the defendant guilty upon the fourth

" count of the indictment. But if you are not so satis-

" fied it will be your duty to return a verdict of not

" guilty upon that count."

54. That the District Court committed manifest

error in denying, refusing and overruling defendant's

motion for a new trial.

55. That the District Court committed manifest

error in denying, refusing and overruling the defend-

ant's motion in arrest of judgment.

56. That the District Court committed manifest

error in sentencing defendant to imprisonment in the

State Prison of the State of California at San Quentin

for the period of two years.
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57. That the defendant was not convicted herein by

due process of law.

58. That defendant was deprived of a fair trial by

the misconduct of the prosecution in the argument

made by the prosecution to the jury in referring to

matters not in evidence, and as to which defendant duly

objected and excepted.

Brief of Argument.

I.

Indictment Charges No Crime.

The conviction is confined to the first and fourth

counts; the judgment is not on each count but on the

two counts jointly; therefore if either count charges no

crime the judgment must be reversed.

1. The first count shows affirmatively that the

claim therein described was never a false, fictitious or

fraudulent claim against the United States; therefore

no crime is charged. It is expressly alleged in the first

count that the United States purchased and received

from the Selby Smelting and Lead Compau}', a corpor-

ation, 4997 pounds of sheet lead and 1911 pounds of

lead pipe, for the price of $498.37 (trans, p. 8); that be-

ing the fact, and it is expressl}'' alleged in the indict-

meut to be the fact, it is impossible that the claim could

be false, fictitious or fraudulent within section 5438 of
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the Revised Statutes of the United States. But it is

also alleged in the first count that the United States

paid the claim ; from that fact itself is deduced the con-

clusion both on the part of the prosecution and the

judge of the lower court that the claim, though valid

and genuine from its inception up to and including the

time of its payment, it became a false, fic-

titious and fraudulent claim the moment it was

paid ; and thenceforth if any person again

presented the claim for payment, after it had been paid,7t'€/

would be guilty of making and presenting a false, fic-

titious and fraudulent claim against the United States,

in violation of section 5438 of the Revised Statutes.

On that theory alone, the first count of the indictment

accuses the plaintiff in error of having knowingly

made and presented for payment a genuine and valid

claim against the United States, that had previously

been paid by the United States, and that he accordingly

is guilty of knowingly making and presenting for pay-

ment a false, fictitious and fraudulent claim. Thus, by

means of construction exceedingly attenuated, it is

sought to superimpose upon section 5438 of the Re-

vised Statutes, the creation of a crime not within the

terms of the statute. On this point, we direct atten-

tion to the very expressive language of Chief Justice

Marshall in United States vs. Wiltberger^ 5 Wheat.

96: "It has been said, that although penal laws are to

" be construed strictly, the intention of the legislature

" must govern in their construction. That if a case be

" within the intention, it must be considered as if

" within the letter of the statute. So if it be within

" the reason of the statute. The rule that penal laws



3« INDICTMENT CHARGES NO CRIME.

" are to be construed strictly, is perhaps not much less

'' old than construction itself. It is founded on the

" tenderness of the law for the rights of individuals;

" and on the plain principle that the power of punish-

" ment is vested in the legislative, not in the judicial

" department. It is the legislature, not the court,

" which is to define a crime, and ordain its punish-

" ment. It is said, that notwithstanding this rule, the

" intention of the law-makers must govern in the con-

" struction of penal, as well as other statutes. This is

" true. But this is not a new independent rale which

" subverts the old. It is a modification of the ancient

" maxim, and amounts to this, that though penal laws

" are to be construed strictl}^, they are not to be con-

" strued so strictly as to defeat the obvious intention of

" the legislature. The maxim is not to be so applied

" as to narrow the words of the statute to the exclusion

" of cases which those words, in their ordinary accepta-

" tion, or in that sense in which the legislature has

" obviously used them, would comprehend. The inten-

" tion of the legislature is to be collected from the

** words they emplo3^ Where there is no ambiguity in

" the words, there is no room for construction. The
" case must be a strong one indeed, which would justify

" a court in departing from the plain meaning of words,

" especially in a penal act, in search of an intention

" which the words themselves did not suggest. To de-

" termine that a case is within the intention of a stat-

" ute, its language must authorize us to say so. It

" would be dangerous, indeed, to carr}' the principle,

" that a case which is within the reason or mischief of

" a statute, is within its provisions, so far as to punish a
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" crime not enumerated in the statute, because it is of

" equal atrocity, or of kindred character, with those

" which are enumerated. If this principle has ever

" been recognized in expounding criminal law, it has

" been in cases of considerable irritation, which it

" would be unsafe to consider as precedents forming a

" general rule for other cases." All must admit that

this language of the great Chief Justice is a very clear

exposition of the law; and quite conclusive against the

creation of crimes by judicial construction. It is cer-

tainly the law of the State of California, as expressed

by the Supreme Court of that State:

"Constructive crimes—crimes built up by courts

" with the aid of inference, implication, and strained in-

" terpretation—are repugnant to the spirit and letter of

" English and American criminal law."

EX PARTE MCNULTY, 77 CAL. 168.

Speaking of penal statutes, Bishop says: "Such
" statutes are to reach no further in meaning than

" their words; no person is to be made subject to them
" by implication, and all doubts concerning their inter-

" pretation are to preponderate in favor of the accused.

" Only those transactions are covered by them which

" are within both their spirit and their letter."

BISHOP ON STATUTORY CRIMES {3D ED.), SEC. 194.

And at section 218 of the same standard authority,

the author states it to be the principle, that "If in a

" criminal case requiring the strict construction of a

" statute, the court entertains a reasonable doubt of its

" meaning, this doubt will prevail in favor of the

" accused."
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There surely is nothing in the terms of section 5438

of the Revised Statutes to sustain the first count of the

indictment; on the contrary, the language of the

statute is addressed, and expressly addressed, to claims

that are ^''false^fictitious o?' f7'audulent''\ The meaning

of the provision is plainly indicated bj' the very next

sentence which prohibits the making or issuing of

" any false bill, receipt, voucher, roll, account, claim,

" certificate, affidavit or deposition, knowing the same

" to contain au}^ fraudulent or fictitious statement or

" entry". Clearly, the language of the statute does not

embrace a claim that in its very origin is a valid and

genuine claim against the United States and recog-

nized and conceded to be such, and properly paid.

True, when paid, it is no longer a claim against the

United States; but it is not thenceforth, and it could

not by any possibility become, a "false, fictitious or

fraudulent claim". It would be a most flagrant per-

version of language to term it such. According to the in-

dictment (trans, p. 17), the claim was in fact paid and re-

ceipted "paid", and bore upon its face the words, "Paid

" March 26th, 1900. Selby Smelting and Lead Co..

" per H. B. Underbill, Jr., Secy.", at the time of its

alleged prese7itation by the defendant. It is conceded

by the prosecution that the claim never contained any

" fraudulent or fictitious statement or entry". There-

fore we insist it could not be "false, fictitious or fraudu-

lent". While payment satisfied the claim, it could not

operate to render it thenceforth "false, fraudulent or ficti-

tious". A claim that is paid is just as genuine and bona

fide after the pajmient, as it was before payment was

made; in other words, the payment extends no further
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than to satisfy the claim as a subsisting obligation.

The language of the statute, aside from all forced con-

struction, is in its plain and natural signification and

according to its ordinary acceptation, expressive only

of a claim that is false, fictitious or fraudulent ab initio—
one that never had a bona fide existence; one that never

was genuine. It does not embrace valid and bona fide

claims that have been paid; and it is only by forced

construction and the perversion of language that the

statute can be made to embrace them. The test of a

"false, fictitious or fraudulent claim", as suggested b}^

the statute itself, is this: Is the bill, voucher or claim

used by the defendant to obtain the payment (in this

case the document "Exhibit A", attached to the indict-

ment, see trans, p. 16) a bill, voucher or claim contain-

ing any "fraudulent or fictitious statement or entry"?

If not, then the claim is not within the terms of the

statute, and the Courts would be guilty of usurpation

in placing it there by forced construction. In this case

the prosecution concedes and the indictment shows that

the claim, bill and voucher designated in the first count

as "Exhibit A", does not and never did contain any

" fraudulent or fictitious statement or entry"; therefore

we insist, the case as presented by the first count is not

within the statute. We admit that to knowingly pre-

sent for payment a false, fictitious or fraudulent claim

against the United States, and to also make or use for

the purpose of obtaining the payment any "false bill,

" receipt, voucher, roll, account, claim, certificate, afii-

" davit or deposition, knowing the same to contain any
" fraudulent or fictitious statement or entry", are dis-

tinct offenses under the statute; but in arriving at the
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meaning we must construe them together as parts of

one whole; and that, of course, is in accordance with the

rule of 7ioscitur a sociis and the rule that provisions in

pari materia must be construed and taken together to

arrive at the meaning of each. Now it is impossible

that a claim consisting of such a document as "Exhibit

A", and referred to in the first count of the indictment

as the claim or rather a copy of the claim which was

presented by defendant for payment, should be a "false,

" fictitious or fraudulent" claim, if it does not contain

and if it never contained "any fraudulent or fictitious

" statement or entry". In other words, no claim that

is supported in fact or pretense, by a bill, receipt or

voucher expressive of the claim, and containing no

" fraudulent or fictitious statement or entry", is or can

be within the statute. And no matter how fraudulent is

the pretense in using a genuine and valid voucher con-

taining nothing but truthful statements and entries,

in support of what is conceded to be the ver}^ claim

attested by the voucher, the claim thus evidenced by

the voucher is not made thereby false, fictitious and

fraudulent; in such a case it is not the claim^ but

the false, fictitious and fraudulent pretense involved

in its unlawful use as a means of obtaining

money, that constitutes the wrong. Any genuine

and valid claim even when unpaid, may be so

used as to constitute a false, fictitious and fraudu-

lent pretense; but the statute is not a statute against

obtaining money b}^ false pretenses; it is confined

by its very terms to the maki7ig or presenting for

payment to any person or ofiBcer in the service of the

United States any false, fictitious or fraudulent claim
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against the Government of the United States, or any

department or officer thereof, "knowing such claim to

" be false, fictitious or fraudulent", whether any money

was obtained or not. In other words, it is the clai77i

and not the pretense used in obtaining the money upon

it, that must be false, fictitious and fraudulent, in order

to come within the terms of the statute. The false,

fictitious or fraudulent character of the claim must

necessarily exist before the claim is presented for pay-

ment; therefore the act of presenting the claim for

payment cannot give to the claim a false, fictitious or

fraudulent character. If the claim is not false, fictitious

or fraudulent, apart from and independently of the act

of presenting it for payment, then it is not within the

statute, as the statute requires the presentation for pay-

ment of a false, fictitious or fraudulent claim. This

serves to illustrate the broad distinction between the

user of a valid, bona fide ^ and genuine but satisfied claim,

to again obtain payment of it on the false, fraudulent

and fictitious pretense that it remains unpaid, and the

presentation of a claim that is intrmsically false, fraud-

ulent and fictitious. It is only the latter claim that is

within the statute. As already pointed out, a claim

does not cease to be valid and genuine, simply because

it has been paid. It is an exceedingly novel and pecu-

liarly queer proposition that payment of a valid and

bona fide claim, ipsofacto renders it " false, fictitious or

" fraudulent", thenceforth. The law is not given to any

such absurdity.

2. The fourth count of the indictment charges no

crime against the United States. In the first place, the
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averment that "on the 7th day of April, in the year of

" our Lord one thousand nine hundred and at divers

" other times from and including the said 7th day of

" April, in the year of our Lord one thousand nine

'* hundred to and including the 30th day of April, in

" the year of our Lord one thousand nine hundred,
u * * * ^i^g gg^j(j Walter N. Dimmick, not being an

" authorized depositary of the public moneys of the

" United States, then and there knowingly, unlawfully,

" willfully and feloniously used a portion of the public

" moneys of the United States, to wit: $498.37, for a

'* purpose not prescribed by law, that is to say, the said

" Walter N. Dimmick, then and there used the said

" money for his own uses and purposes" (trans, p. 15),

is necessarily bad, because it is impossible that the ac-

cused should have committed the offense extending

over a period of time commencing on April7th,A. D. 1900,

to and including April 30th, A. D. 1900. It would be

different if he was charged in separate counts with

using specified portions of the $498.37, on the various

dates referred to; but he could not in the nature of

things use the $498.37 as one sum more than once, and

on more than one date; therefore, we say that impossible

dates are alleged and defendant is not informed of the

nature and cause of the accusation against him; all of

which is contrary to the Sixth Amendment of the Con-

stitution of the United States. The oflfense is not in

its nature susceptible of commission on more than one

given date; it cannot be partly committed on one day

and partly on each succeeding day until 23 days have

elapsed, the aggregate constituting but one offense. It

is alleged in the indictment that the defendant was a
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clerk of the United States and not a depositary of pub-

lic moneys, on the 7th of April, A. D. 1900, and at

divers other times from that date to and including April

30th, A. D. 1900, and that he ''then and there know-

" ingly, unlawfully, willfully and feloniously used a

" portion of the public moneys, * * * for a pur-

" pose not prescribed by law, that is to say, the said

*' Walter N. Dimmick then and there used the said

" money for his own uses and purposes". Now, either

that means the impossible—that throughout the time

mentioned, the offense was committed by being par-

tially committed on different dates and consummated

only as an aggregate result of each part commission, or

else it means that on some one of the dates, the partic-

ular one not being disclosed by the indictment, the

crime was perpetrated. In that view the averment is

bad because it does not afford the accused any informa-

tion of the alleged time of the offense, so as to enable

him to prepare his defense and to plead the judgment in

bar of further prosecution. And that is the test.

" The allegation, on such a day 'and on divers other

" 'days and times between that day and' some other,

" which was accepted in civil pleadings, and in them

" practically superseded the foregoing forms, is not a

" continuando^ though it is sometimes spoken of as

'' such. In principle it is certain as to two days and

" uncertain as to the rest, therefore, void for repug-

" nance where the offense is of a nature not continuing,

" and equally void for uncertainty where the continu-

" ance of it during the intermediate period is required."

/ BISHOP'S NEW GRIM. PROC, SEC. 39S.

" Any repugnancy or uncertainty in the averment of



44 INDICTMENT CHARGES NO CRIME.

" time, under the common law rules, renders the indict-

" ment bad. Thus, if a single act is charged as done

" on two days, creating a doubt which is meant, the

" allegation is ill for uncertainty; or if plainly both

" days are intended, it is equally so for repugnancy.

" For example, a charge that the defendant sold a gill

" of brandy 'on the 23rd and 29th days of July, 1852',

" is bad; for here is but a single sale and it could not

" have transpired on both days."

1 BISHOP'S NEW CRIM, PROC, SEC. 387.

" And the rule is that if, taking all the allegations

" together, the time is so laid as to show the whole to

" be absurd, or to disclose no crime, or otherwise no

" ground for the prosecution, the indictment will be

" inadequate."

I BISHOP'S NEW CRIM. PROC, SEC. 404.

To allege, as does the indictment here, that defendant

occupied the position of clerk on April 7th, A. D. 1900,

and at divers times from and including the said April

7th, A. D. 1900, to and including April 30th, A. D.

1900, and that the defendant ^/len and ^/lerf 'knowingly^

unlawfully, wilfully, and feloniously used a portion of

the public moneys of the United States of America,

etc. (designating a specific sum), is no averment as to

time. *' Where the antecedent of 'then and there' is

" uncertain—as, if more times or places than one are

" stated, after which it is added that an act was 'then

" ' and there done'—the indictment will be insufl&cient."

1 BISHOP'S NEW CRIM- MHHi SEC. 414.

It is obvious that a conviction or acquittal on such

an indictment would not be available to defendant as a

plea in bar against further prosecution, since it could
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not be ascertained from the record of what offense he

had been acquitted or convicted; as the time being laid

at various dates, it would be impossible to say that the

verdict related to one date rather than another, or that

it embraced all the dates alleged so as to convict or

acquit of as many offenses as there are dates pleaded;

especially is the objection applicable to an averment

that refers to a date certain and asserts that on tbe date

and at divers times intermediate the date and a subse-

quent date mentioned, the defendant committed an

alleged crime which is not of a continuous nature, but

is a separate crime on each date it is committed.

In the next place, the fourth count charges no crime,

as its averments do not bring the case within the pro-

visions of section 5497 of the Revised Statutes of the

United Slates, and in the following respects:

1. The statute only applies to "every banker, broker

" or other person ", and to every "president, cashier,

" teller, director or other officer of any bank or banking

association". The rule noscitur a sociis requires that

the language "or other person" be confined to the same

general class embracing bankers and brokers. That is

made plain by the specific use of the words "banker or

broker" and the subsequent language of the statute,

extending in terms its provisions to "every president,

" cashier, teller, director or other officer of any bank or

" banking association";—the enumeration or rather

specification would be wholly unnecessary and useless

and manifestly surplusage, if the words in the previous

part of the statute
—"or other person"—were to be
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taken in their absolute sense, and not relatively as

required by the rule noscitur a sociis. As the indict-

ment does not aver that defendant is a broker or banker

or other person of like character; nor that he is the

president, cashier, teller, director or other oflficer of any

bank or banking association, the statute has no appli-

cation to the case.

Says Bishop: " Where particular words of a statute

" are followed by general,—as if, after the enumeration

" of classes of persons or things, it is added 'and all

'' others\—the general words are restricted in meaning

" to objects of the like kind with those specified. For

" example, the statute of 29 Car. 2, ch. 7, §1, provided

" ' that no tradesman, artificer, workman, laborer or

" ' other person whatsoever' shall exercise his ordinary

" calling on the Lord's day. Thereupon the words

" * other person ' were held not to include a farmer, who
" is not a person of like denomination with those spec-

*' ifically mentioned; for, as Bailey, J., said, if all per-

" sons were meant, there was no need of the specific

" enumeration."

BISHOP ON STATUTORY CRIMES, SEC. 24B.

*' In construing statutes general terms are siibordin-

" ated by preceding connected particulars; the rule is

" especially applicable in the interpretation of statutes

" defining crimes and regulating their punishment."
SUTHERLAND ON STAT. CONSTRUCTION, SEC. 272.

It follows that the words "other person" in section

6497 of the Revised Statutes, must be construed ejusdem

generis^ as related to persons who are of like character

with bankers or brokers. A clerk of the United States
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mint is not at all within the category of bankers or

brokers, nor is there the slightest occasion to stretch

the language of the statute. The general law relating

to embezzlement is broad enough to include all persons

other than those enumerated in the special statute.

1 SUPPL. REV. STAT. U S„ 88.

And a clerk of the mint who embezzles moneys in

his charge is specially within

—

SEC. S4eO REV. STAT. U. S.

The indictment does not bring the case within the

last mentioned statute; nor within the provisions of the

general law relating to embezzlements.

In the next place, the indictment in the fourth count

does not show that defendant used the money "for a pur-

pose not prescribed by law". It is elementary that a gen-

eral allegation that he did so, is nothing but a conclusion

of law; and that the purpose of the user must be stated so

that the court and not the pleader will determine whether

the purpose is or is not prescribed by law. It is the

more important in this case, because the defendant is

not accused of converting or appropriating the money

to his own use. Now the only attempt to designate

the purpose for which the money was used is the aver-

ment that "defendant used the said money for his own

uses and purposes"; that averment is entirely con.sis-

tent with his uses and purposes being lawful and legiti-

mate; it is alleged he was clerk of the United States

mint; as such he could lawfully receive public moneys

and if he used those moneys for his own uses and pur-

poses as such clerk and in the performance of his du-

ties, the court could not say that he used the moneys
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for a purpose not prescribed by law. His own uses and

purposes may well be entirely ofl&cial, for all that ap-

pears in the indictment; therefore, it does not aflSrma-

tively appear that defendant used public moneys for a

purpose not prescribed by law. Again, to allege his

user of public moneys "for his own uses and purposes",

without specially designating the use or purpose, does not

inform the defendant of the nature and cause of the ac-

cusation against him, as required by the Sixth Amend-

ment of the Constitution of the United States.

The fourth count is also fatally defective in that it

does not aver that defendant was not an authorized de-

positary of public moneys, at the time of the user. The

averment on the subject is addressed to the time of

filing the indictment, instead of the time of the user.

" The word being {existens) will, unless necessarily

" connected with some other matter, relate to the time

" of the indictment rather than of the offense; and,

" therefore, an indictment for a forcible entry on land

" being the prosecutor's freehold without saying 'then

" being' was held insufficient."

WHARTON'S CRIM. PU. <S PR. (9TH ED.), SEC. 132:
1 BISHOPS' NEW CRIM. PROC, SEC. A10:
1 CHITTY'S CRIM. LAW, 220;
STATE VS. THURSTIN, 35 ME. 205.

" No principle appears to be better settled than that,

" in indictments for high offenses, those termed fel-

" onies at common law, the averment of time and place

" is to be repeated to every issuable and triable fact.

" When these have been once set forth with certainty,

" they may, in every subsequent averment, be referred

" to by the words then and there., which are deemed
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" equivalent to a repetition of the time and place. The
" time should be stated with such certainty, that no

" doubt can be entertained of the period really intended;

" and such is the precision required in this respect, that

" any uncertainty in the averment of time and place

" will vitiate the indictment."

STATE VS. KENNEDY, 8 ROB. BOO.

The law is very clearly stated by the Supreme Court

of Maine, in the following opinion:

" Howard, J.: Every material fact which serves to

" constitute the offense charged should be alleged and

" set forth in the indictment, with precision and cer-

" tainty as to the time and place. A general averment

" that the accused had committed a particular crime

" named, without more specific allegations, would be

" insufiEcient. But after the time has been stated with

" certainty, it may be referred to, in respect to other

" facts alleged by the terms ^/len and there; without

" being repeated {2 Hale's P. C. 178; Hawk, p. 2, C.

" 25, Sec. 78, and C. 23, Sec. 88; / East. P.

" C, 346; / C/ntty C. L., 181-182). In this

" case, the fact of committing the crime of adul-

" tery, at a certain time and place, with Emeline
" Whitehouse, is first alleged against the accused; but

" to the fact that she was a married woman, and the

'• wife of another, no time is averred, nor is there a

" reference to the certain time before stated, by the

*' words t/ieti and there, or any equivalent terms.

" Although we can readily suppose what was intended

" by the averments, yet, in criminal pleading, nothing

" can be taken by intendment. The allegation 'being
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" * a married woman, and the lawful wife of Solomon

" ' Whitehouse', has reference to the time of finding

" the indictment^ and not to the time of the offense^ in

" strictness of criminal law {Bridge''s Case\ Cro. Jac.

" 639; 2 L'd Raym. 1467; 2 Chitty C. L. 181). The
" indictment is therefore insuflScient."

STATE VS. THURSTON ,35 ME. 20S.

In addition, an indictment which alleges a material

fact by way of recital is bad.

"The charge must be made directly and not infer-

'* entially or by way of recital."

PETTIBONE VS. UNITED STATES, 148 U. S. 202

;

UNITED STATES VS. HESS, %2A U.S. AS3.

Besides the recital, is an averment that defendant

was not an authorized depositary of public moneys;

but as the averment is not addressed to the time of

user, it is of no consequence.

The second count of the indictment is also fatally

defective in that it does not specify the character or de-

nomination of the money. The statute (sec. 5497) in

terms, makes the act efnbezzlement; therefore the

money must be described with particularity. .

MOORE vs. UNITED STATES, leOU. S. 27A,

According to the authority now cited, it is not

enough to allege that the money was "lawful money of

" the United States". The same doctrine is declared

to be the law in

—

PEOPLE VS' BALL, 14 CAL. 101.

PEOPLE VS. COX, 40 CAL. 27Sj
2 BISHOP'S NEW CRIM. PROC. SECS. 703, 704.

It seems to us that the authority of Moore vs. United

States, 160 U. S. 274, is conclusive.
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The law has been changed in California by statute,

but of course, the statute has no application to crimi-

nal cases in the Federal Courts.

As already stated, the various points we present

against the first and fourth counts of the indictments,

were raised by demurrer (trans, pp. 17 to 20), and by

motion in arrest of judgment (trans, pp. 213, 214), and

overruled, and proper exceptions were reserved.

II.

No Evidence to Sustain First Count.

The evidence is wholly insufficient to sustain the

first count. There is no evidence that the claim had

been paid at the time of its presentation by defendant

to Cole the cashier; on the contrary, the uncontradicted

evidence shows clearly and conclusively that the claim

has never been paid; that instead of payment an at-

tempth as been made by the superintendent of the

mint and the Selby Smelting and Lead Company, to

satisfy the claim by means of a set-off absolutely void.

The point is of controlling importance for this reason,

viz.: The first count proceeds fundamentally upon the

averment, in substance that the claim although

valid and genuine and bona fide in its incep-

tion, was thereafter paid by the United States

in proper recognition of the resulting liability,

and that thereafter the defendant presented
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the same claim for payment when he well knew it had

been previously paid; that consequently he knowingly

presented for payment d, false
^
fictitious and fraudulent

clairn; in other words, the first count rests entirely on

the proposition there pleaded, that the presentation for

payment of a valid, genuine and bona fide claim which

had been previously paid, knowing that it been so

paid, is presenting for payment a false, fictitious and

fraudulent claim. If therefore the claim has never

been paid, it could not on the theory of the

indictment, be false, fictitious nor fraudulent when

presented, for the indictment shows aflSrmatively

that the claim in its origin is genuine and bona

fide, and charges it to be false, fictitious and fraudu-

lent solely upon the ground that it had been paid and

properly paid by the United States prior to the time

that defendant presented it to Cole the cashier of the

mint.

The prosecution made no attempt to prove that the

claim had ever been paid; but instead, did prove over

the objection and exception of the defense that Mr.

Leach, the superintendent of the mint, entered into a

contract with the managers of the Selby Smelting and

Lead Company whereby a claim held by the United

States against the Selby Smelting and Lead Company

for old material theretofore sold by the United States

to the Selby Company, and amounting to $498.37,

was set off against the claim of the Selby Smelting

and Lead Company for the material designated in

the voucher annexed to the indictment and marked

"Exhibit A", and previously sold by the Selby Com.
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pany to the United States and amounting to the sum

of $498.37 (trans, pp. 91, 103, 105). In other words,

Mr. Leach without the slightest authority and in

flagrant violation of the statute (Sees. 3552, 3618,

5496 Revised Stat. U. S.), and of the regulation of

the Treasury Department, set-off as against the claim

held by the United States, the indebtedness due

from the latter to the Selby Company. It is a

proposition of law too clear for argument that the

alleged set off is absolutely void.

WATKINS VS. UNITED STATES. 9 WALL. 764, ET SEQj
UNITED STATES VS. PATTERSON, 91 FED. 834;
ALEXANDER VS. UNITED STATES, 57 FED. 828.

The law expressly requires that, with certain excep-

tions, of which this is not one, all moneys due the

United States for old material sold or on any other

account must be deposited and covered into the

Treasury " as miscellaneous receipts, on account of

" ' proceeds of Government property', and shall not be

" withdrawn or applied, except in consequence of a

" subsequent appropriation made by law".

sees, 3618. 3552 REV. STAT. U. S.

And it is made criminal for an ofi&cer of the United

States to accept, receive or transmit to the Treasury

Department to be allowed in his favor "any receipt or

" voucher from a creditor of the United States, without

" having paid to such creditor in such funds as the

" officer received for disbursement, or in such funds as

" he may be authorized by law to take in exchange,

" the full amount specified in such receipt or voucher";

(in our case "Exhibit A" annexed to the indictment)

and of course that prohibits a set-off.

SEC. S49e, REM. STATS. U. S.
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Only the Court of Claims and the Treasury Depart-

ment possess the power to allow a set-oflf.

SECS. 236, 951, 1059 REV. STAT. U. S.

It would be the height of folly to permit a pett}'

oflScial like the superintendent of a mint to adjust

and allow a set-off in satisfaction of a claim or of an

indebtedness due the United States. The law most

emphatically, and for the best of reasons, denies to the

superintendent any such authority.

As, therefore, the transaction between Leach the

superintendent of the mint and the managers of the

Selby Smelting and Lead Company, whereby an in-

debtedness due from the latter to the United States was

set-off by an indebtedness due from the United States

to the Selby Smelting and Lead Company (evidenced

by "Exhibit A" annexed to the indictment), ts abso-

lutely null and void,, being null and void it could not

and does not operate as a payment or satisfaction of

the claim described in the first count of the indict-

ment, and therefore that claim has never been paid,

and it was due and payable when presented by

defendant to Cole the cashier. The conclusion then

follows necessarily, that the claim is not and never was

false, fraudulent or fictitious; and for that reason the

first count is not sustained by the evidence.

That view of the law as to non-payment (and

it undoubtedly is correct), was adopted by the

lower court and expressed in its charge to

the jury, in the following language: "You are

" instructed that if there was due and unpaid the

" Selby Smelting and Lead Company at the time the
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" defendant presented for payment to Cole, the cashier

" of the mint, the paper, United States Exhibit No. 1,

" the sum of $498.37, then your verdict must be that

" the defendant is not guilty of the offense charged in

" the first count of the indictment" (trans, p. 188).

The lower court in a subsequent part of the charge

told the jury that the "set-off" constituted a settle-

ment, payment and satisfaction of the claim, and then

in the very next paragraph of the charge, stated quite

inconsistently, that it made no difference that the

"set-off" was void for want of authority in the super-

intendent of the mint (trans, pp. 195-196). The court

below, evidently proceeded on the very novel theory

that a void set-off is nevertheless a valid set-off, and in

effect said so.

In connection with the point under consideration, it

must not be forgotten that the first count expressly

alleges that the claim was paid in ?noney and that the

Selby Smelting and Lead Company actually received

the money. The uncontradicted evidence produced by

the prosecution itself is, that no money was paid to nor

received by the Selby Company, and that the alleged

set-off \s the only settlement attempted. Now either there

is consequently, a total failure of proof in an essential re-

spect, or else the provisions of the Sixth Amendment,

guaranteeing to an accused person the right to be in-

formed of the nature and cause of the accusation

against him, is absolutely meaningless.



66 III.

No Evidence to Sustain Fourth Count.

The evidence is wholly insuflScient to sustain the

fourth count.

1. There is no evidence that defendant was not an

authorized depositary of public moneys; he was chief

clerk and ex-offi,cio superintendent of the mint in the

absence or disability of the superintendent (trans, p.

96). He as chief clerk was the authorized depositary

of the old material and by-product fund (trans, pp. 106,

107, 123). There is no evidence whatever that he was

not an authorized depositary of public funds, and of

course the burden of proof is on the prosecution; on the

other hand, so far as the evidence goes, it shows that

defendant was the sole custodian and authorized depos-

itary during and throughout the quarter, of the public

moneys derived from the sale of by-products and old

material. The error of the lower court consists in con-

struing the statute within the exceedingly' narrow limit

of confining the phrase, "depositary of public moneys",

to the money misappropriated (trans, p. 198). Now,

an authorized depositary of public moneys has no more

right to misappropriate the same than one. who is not

such depositary'. The law therefore must mean pre-

cisely what it says, that if a person is an authorized de-

positary of public moneys it is immaterial that he was

not such depositar}'' of the money misappropriated; he

belongs to a class exempted by the statute from its op-

eration. The statute certainly contains no such limi-

tation as that read into it by the court below. It clearly

is not the intention of Congress to extend the statute

to authorized depositaries of public moneys. But if de-



NO EVIDENCE TO SUSTAIN FOURTH COUNT. 57

fendant acquired the money in question in the manner

claimed by the prosecution he certainly, as chief clerk

and ex-officio superintendent of the mint, was to that

extent and by operation of law an authorized depositary

of whatever public monej^s he thus obtained, and the

trial court committed manifest error in charging the

jury to the contrary.

2. There is not the slightest evidence that the de-

fendant used any portion of the public moneys of the

United States for a purpose not prescribed by law, nor

for his own uses and purposes, nor at all. The testi-

mony for the prosecution is in substance that on April

7th, 1900, the defendant, then the chief clerk of the

mint, went to the cashier and presented for payment

the bill known as the "Exhibit A" annexed to the in-

dictment; that defendant told the cashier he wanted the

mone}^ to settle the claim with the Selby Smelting and

Lead Company; that the money was thereupon paid de-

fendant; that the bill had been previousl}'^ satisfied by

means of a "set-off", and that defendant knew it when

he presented the same for payment; that the bill at the

time of payment carried on its face a receipt in full

dated March 26, 1900, and sigued by the Selby Com-

pany; that defendant instructed the cashier not to enter

the payment in the book but to carry the voucher as a

cash tag until it would be ascertained what fund to

charge it against (trans, p. 108, 115, 124); that the in-

struction was followed, and on the oOth day of April,

1900, the defendant took up the "cash tag" and re-

turned the money to the cashier; that ten months after-
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wards, in a conversation with Leach, the superintend-

ent, defendant stated as follows :
'* Mr. Leach, I do not

*' think there was anything improper in my use of that.

" It was not for mj' own behalf. It was for the accom-

" modation of the government. You know on the last

" day of the quarter I am required to deposit all the

" moneys that come into my hands for the sale of old

" materials and bi-products, and that quarter came on

" Saturday, which was March 31st; the end of the quar-

" ter came on Saturday, which you know was a short

" business day, and I sold some bluestone to the Selby

" Smelting and Lead Company on that day, and did

" not have time to go down and collect the money, and
'' I happened to see this voucher lying on my desk, or

" thought of this voucher, and I went into the cashier's

" office and raised the money on it, or collected the

** money on it, and used the proceeds to make good this

" deposit that I was required to make with the sub-

" treasury on that day. And he said that he in-

" tended to collect the money in the afternoon and take

" up the voucher on the following Monday. I asked

" him why he did not take up the voucher on the fol-

" lowing Mondaj', why he let it go till April 30th. He
" said, 3'ou remember I was taken sick on the follow-

" ing Monday and was not able to get out of bed for

" some time thereafter. Those statements appeared to

" me to be true at that time. I remembered about his

" illness, and looked at the diary and saw it was true

" about the last day of the quarter coming on Satur-

" day."

As to the defendant's disposition of the money received
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from the cashier, THERE is not a particle of evi-

dence THAT DEFENDANT USED ANY PORTION OF IT.

Cole, the cashier, and the only witness for the prosecu-

tion who gives any testimony on the subject, says that

he does not know what became of the $498.37 he paid

defendant. "I do not know what the defendant did

" with this $498.37 that I say I paid to him upon the

" date that I have mentioned. I do not know whether

" or not that money was deposited to the credit of old

" material fund in his custody. I do not know any-

" thing about that. I do not know what became of

" that $498.37. I do not know anything about it. I

" do not know where it went to or where is was de-

" posited. I do not know what became of the money
" after I paid it to Mr. Dimmick. Q. You say you do

" not know what became of the money after you paid

" it to Mr. Dimmick? Did you not receive that money
" again during that month from Mr. Dimmick? A. I

" do not know that it was that particular money. Mr.

*' Dimmick, on April 30th, 1900, came into my office,

" and he had been sick. He got out of a sick-bed and

" came over there and limped in on crutches. He sat

" down on my desk. He first stopped at the warrant

" clerk's desk and talked with the warrant clerk, Mr.

" Ames, and then he came over to my desk. He was

" very sick and weak and had to walk with crutches or

'* cane. I know he was limping. He sat down at my
" desk and told me he wanted to pay me back the

" money on that Selby bill of $498.37. He took out of

" his pocket a little bag containing money and paid me
" the $498.37 and took the voucher back stating to me
" that all the other bills could be charged off in the
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" regular way of business, that there was something

" about this bill that I w^ould not understand. He took

" the bill and I took the mone3'. He told me to put it

" in my cash and have all the other bills charged off,

" which we did on April 30th. He then left the office

" and he took with him United States Exhibit 1, which

" I surrendered to him upon that occasion. I do not

" know what he did with it after he left the office. I

" did not see it filed in the office of the mint subse-

" quently and never saw it. That particular voucher

" was in the chief clerk's office. I say that he took

" this money out of his pocket. It was in a little bag

" this $498.37. 1 do 7iot know where that money came
^'' from.. I do not know whether it was his inoney or the

" money of the government. I do not knoiv whether or

" not it was the money that I had paid over to him on

^' the yth of April, igoo'' (trans, pp. 117, 118). And

later on in his testimony the following occurs, viz.:

" Q. This forenoon I asked you the question whether

" you could tell us this $498.37 which was returned to

" you by Mr. Dimmick ou the 30th of April, was the

" sum of money you paid over to him on the 7th of

'* April, 1900, and you stated you could not. Let me
" ask you further in that respect whether or not you
" can state that this money that Mr. Dimmick paid

" over to you on the 30th of April, 1900, this $498.37

" was the identical coin, pieces of money, that 3'ou paid

" over to him on the 7th of April, 1900. Can you state

" that? A. I could not tell" (trans, p. 132). No-

where in the evidence for the prosecution is there the

least suggestion that it is not the same money; and we

challeng e the prosecution to point out in the record as
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much as a suspicious circumstance to show, or even

remotely tending to show, that defendant ever used as

much as a cent of the $498.37 for "a purpose not pre-

" scribed by law", or for any other purpose or at all.

On the other hand we have the positive and uncontra-

dicted testimony of the defendant that the $498.37 by

him turned over to the cashier Cole on April the 30th,

1900, is the identical money and pieces of coin he had

previously received from Cole; that on its receipt from

Cole the defendant deposited the entire sum in the

office safe of the mint and that it remained there intact

until on April 30th, 1900, it was returned \.q> the cashier.

See transcript pages 151 to 160,

The testimony of the defendant taken in connection

with the uncontradicted evidence that his reputation for

truth, honesty and integrity is good, should of itself

avail to cause a reversal of the judgment for insuffi-

ciency of the evidence.

State vs. Baldwin, 70 la. 180.

Ever}' circumstance in evidence is entirely consist-

ent with the theory of defendant's innocence, unless

it be the contradiction between Cole, the cashier, and

defendant in respect to what was actually said when he

obtained the money on the voucher United States Ex-

hibit 1 (trans, p. 78). But even if there had been in

every essential particular a direct conflict between the

testimony of the cashier and the testimony of de-

fendant, that fact, so far from upholding the verdict,

would as a matter of law show it to be unsupported by

the evidence. Not even a preponderance of evidence

would suffice to sustain the verdict. Speaking of the
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subject of reasonable doubt in criminal cases, Wharton

says: "Without attempting to examine in detail the

" mass of cases in which this discussion has been pur-

" sued, we may saj^, as a general rule, that in criminal

" cases there should be acquittals in all cases in which,

" if the issue were in a civil suit, the verdict on the

'' one side or the other would rest on a bare preponder-

" ance of proof".

WHARTON'S CRIM. EV. SEC. 1 :.

A careful analysis of the evidence will show that

there is not even a preponderance in favor of the pro-

secution, nor in fact any proof at all tending to

establish the corpus delicti. All the principal circum-

stances strongl}^ corroborate the defendant's testimony;

there is not the slightest evidence of any purpose on

his part to defraud the United States, and in point of

law and in point of fact the government was not de-

frauded of as much as a cent.

Although, if we concede the impropriety of obtaining

the money for the purpose for which defendant says he

obtained it, viz.: to temporarily anticipate for the

benefit of the government a payment due from the

Selby Smelting and Lead Company to the United

States, yet the fact remains and it is admitted b}^ the

prosecution, that defendant did not use the mone}'^ for

the purpose; and the prosecution has entirely failed to

show that he used any part of the monej^ for any other

purpose; on the contrary, his uncontradicted testimony

is, that he did not use the money; that he returned it

just as he received it, in the same identical coins, to

the cashier; and that from the time he received it, to
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the time he returned it, the same money was on deposit

throughout that interval of time in the office safe of the

mint. Under the law governing the first count of the

indictment, it is immaterial whether defendant obtained

any money or not from the cashier; but under the law

pertaining to the fourth count the very gravamen of

the charge is that the defendant used public mone3'S for

a purpose not prescribed b}' law; to obtain public

moneys for a purpose not prescribed by law, is not an

offence within the statute, nor within any other statute.

At all events, defendant is not accused of obtaining

public moneys unlawfully; the charge is that of usitig

public moneys for a purpose not prescribed by law.

And it should be constantly borne in mind that

many witnesses of excellent standing in the community

testified to the fact that Mr. Dimmick's reputation for

truth^ honesty and integrity is good; there was no

testimony to the contrary.

It is the gist of the charge contained in the fourth

count that defendant applied the $498.37, or some part

of it, to his own use; the burden of proof is on the pro-

secution; the defendant is presumed to be innocent; his

guilt must be established beyond a reasonable doubt;

there is not the slightest evidence in the record that

the defendant ever used or misappropriated any part or

portion of the $498.37; nor to contradict his testimony

that the money he returned was the identical coin he

received from the cashier; and that during the interim

from its receipt to its return, it remained intact in the

ofiBce safe of the mint. True, it was elicited on cross

examination of defendant by the prosecution and over



64 NO EVIDENCE TO SUSTAIN FOURTH COUNT.

the objection and exception of the defense, that defend-

ant before going to the mint on April 30th, 1900,

deposited money to his private account and in Wells,

Fargo & Co.'s Bank, and subsequently on the same

day withdrew from his account certain moneys (trans,

pp. 160, 161); but defendant was not asked to

testify nor did he testify as to what was done

with the money he withdrew, other than as testified to

by him that he did uot put the money in the vault of

the mint, and that the money he returned to Cole is the

very same money Cole paid over to him, thus negativ-

ing the suspicion suggested by the prosecution that de-

fendant used his personal and private funds to make

good the deficit caused b}' the payment made him by the

cashier of the $498.37, which, even if true, would uot

show that he had misappropriated any of the mone}-,

nor used it for "a purpose not prescribed b}' law". As

said by the Supreme Court of the United States: "The
*' law requires au open, visible connection between the

" principal and evidentiary facts and tlie deductions

" from them, and does not permit a decision to be made

" on remote inferences."

UNITED STATES VS. ROSS, 92 U. S. 234;
ZENIA BANK VS. STEWART, 11A U. S. 231.

It is worthy of note as a fact of considerable signifi-

cance that although the statute under which the fourth

count is framed (sec. 5497, Rev. Stat. U: S.) makes it

an offense to convert or appropriate public moneys, the

defendant is not accused in this indictment of convert-

ing or appropriating the $498.37; but is 0UI3' accused

of using it "for his own uses aud purposes", the statute

providing that if certain persons shall use, transfer,
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convert, appropriate or apply public moneys, "for any

" purpose not prescribed by law" shall be guilty of em-

bezzlement. According to the fourth count when com-

pared with the statute, defendant is accused of using,

but not of converting to his own use, nor of misappro-

priating the $498.37, Again, we insist, there is not a

particle of evidence tending to show that defendant

ever used any part or portion of the mone}'; on the con-

trary, the evidence is that he did not; and that he re-

turned it just as he received it, the identical coins to the

cashier of the mint. The prosecution claims there is

circumstantial evidence of an incriminating character;

but in view of the fact that all the circumstances relied

upon as tending to show guilt, are entirely consistent

with a reasonable hypothesis of defendant's innocence,

and that in particular, the circumstances urged are not

incompatible with a reasonable hypothesis in line with

defendant's testimony to the effect that he never used

any part or portion of the $498.37, and on the contrary,

returned the same money to the cashier from whom he

obtained it, the conclusion must and does follow that

the circumstantial evidence relied upon by the prose-

cution does not respond to the test of the law; and is

not of sufficient probative value to sustain the verdict.

IV.

Errors in Rulings on Admission of Evidence.

The errors of the trial court in the admission of evi-
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dence are quite numerous and have been set forth in

this brief under the title "Specification of Errors".

1. The court clearly erred in overruling defendant's

objection to the document "U. S. Exhibit 1". The tes-

timony on which it was admitted is that of the witness

Gray, and the testimony proves that no money had been

paid to the Selby Smelting and Lead Company by the

United States and no money had been received by the

Selby Company on the sales evidenced by the voucher;

that a void set-off had been considered payment in coin

(trans, pp. 75, 76). Ou the other hand, the indictment

alleges payment in ?no}iey and receipt of the money by

the Selby Company (trans, pp. 9, 10). The defendant

objected to the evidence and as follows:

"Mr. Collins. If the Court please, we at this time

" object to that paper, being a voucher for $498.37, be-

" cause it appears affirmatively from the evidence pro-

" duced here by the prosecution that the claim thus evi-

" deuced by that paper was never at any time paid, that

" it was merely an offset at the most, intended to bal-

" ance accounts and that no money was received upon

" it b}' anybody, and therein I insist consists a fatal

" variance between the proofs and the averments of this

" indictment. In alleging in this indictment the

" scieiiter which is an essential element of this offense

" and according to the language of the statute, they

" have described to this court the character of the

" knowledge possessed by the defendant, to wit: that he

" knew this claim had beeu paid in coin, that the Selby

" Smelting and Lead Company had received so many
" dollars, $498.37, in current coin or in money, and
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" that it had been thereby paid.

" Throughout this indictment from beginning to end
" is the allegation that the claim had been paid by the

" delivery of money to the Selby Smelting and Lead
" Company to the full satisfaction of this claim. It

" transpires from the testimony of this witness that

" nothing of the kind occurred. It transpires that

" there was no payment. It transpires that no money
" passed to the Selby Smelting and Lead Company.

" That being so, then the intent as specified in this

" indictment falls necessarily and the Government has
" produced here as proof of the intent evidence that is

*' at total and fatal variance with the averments that

" I have read to your Honor from the indictment. I

" submit, therefore, the objection that this voucher
" offered by the prosecution is irrelevant and imma-
" terial, that it is further, incompetent, and that no
" foundation has been laid for its admission."

The court overruled the objection and defendant duly

excepted; the paper was then read in evidence. The
ruling is clearly erroneous. The averments of the in-

dictment that the money had been paid to the Selby

Company and received by them, and that defendant knew
such to be the fact, are necessarily essential averments;

the very basis of the charge as laid, is the previous

payment of the claim in money, and defendant's

knowledge of the fact when he thereafter presented

the claim. These averments are descriptive and essen-

tial and must be proved as alleged or the case for the
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prosecution must and did fail.

3 QREENL. ON EV., SECS. 10, 17:

WHARTON'S CRIM. EV., SECS. 92, 146;

1 BISH. NEW CRIM. PROC, SEC, 488;

1 GREENL. ON EV., SECS. 63, 65, 67;

COM. VS. WELLINGTON. 7 ALLEN 302;
COM. VS. HARTWELL, 128 MASS. 419;

COM. VS. RICHARDSON, 126 MASS. 34
COM. VS. GAVIN, 121 MASS. S4j

COM. VS. LUSCOMB, 130 MASS. 42;

COM. VS. HOWE, 132 MASS. 246;
PEOPLE VS. COON, 45 CAL. 672;

COM. VS. KELLOGG, 7 CUSH. 473;

COM, VS. O'KEEFE, 121 MASS. 59.

We therefore claim that not only was the ruling er-

roneous, but the verdict is unsupported by the evidence,

because of fatal variance between the allegations of the

indictment and the proofs (trans, pp. 81, 83).

2. The trial court erred in overruling defendant's

objection to the introduction of U. S. Exhibits 2, 3, 4

and 5 (trans, pp. 80, 81, 86, 87, 88). They are mani-

festly irrelevant, and not within the issues. Exhibit 4

(pp. 80, 87), as well as all other evidence relative to a

"set-off" in satisfaction of the "Exhibit A", annexed to

the indictment, is clearly irrelevant and a fatal variance

from the allegations of the indictment.

3. The trial court erred in overruling defendant's

objection to the following question: "Mr. Cole, coun-

" sel has asked you with reference to the return of the

" sum of $498.37 in payment to you of a sum of

" $498.37 on the 30th day of April, 1900, I will ask

" you to state to the jury what would have happened

" with reference to that account United States Exhibit

" 1, if the money had not been paid you upon that
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" date?" The question was objected to upon the

grounds that it is hypothetical, incompetent, im-

material and irrelevant and no foundation laid for it.

The court overruled the objection and defendant ex-

cepted. The witness answered the question by stating

in effect that in the course of the examination of the

accounts at Washington "the fraudulent bill would have

been discovered", and that defendant had sought to

avoid detection by making payment before the accounts

had been made up for transmission (trans, pp. 130, 131).

Thus the jury were told with the sanction of the trial

court, that defendant's motive in returning the money

when he did, must have been to hide a crime or fraud

he had committed. It needs no argument to show the

error of the ruling as well as its pernicious effect on

the rights of the defendant.

4. The trial court certainly erred in overruling the

objection of the defense to the question put by the

prosecution to the witness Leach and calling for a con-

fession alleged to have been made by defendant to him.

The objection was placed upon the grounds that the

question is irrelevant, incompetent and no foundation

laid for it (trans, pp. 133, 134). No attempt was made

to show that the alleged statements of defendant were

voluntary. The burden of proving that essential is on

the prosecution, and therefore it was flagrant error to

overrule the objection.

e AM. <£ ENG. ENCY. LAW {2ND ED.), SS4y
PEOPLE VS. SOTO, 49 CAL. 69.

If the matter elicited is not in the nature of a con-

fession, then the objection should have been sustained
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on the ground of being irrelevant and incompetent.

PEOPLE VS. TESHARA, 22 CAL. DEC. 717.

5. The trial court undoubtedly erred in permitting

the prosecution against the objection and exception of

defendant to question defendant as to whether he de-

posited in and withdrew certain moneys from his pri-

vate account in the Wells, Fargo & Co.'s Bank (trans,

pp. 159, 160, 161, 162). Also in respect to why defend-

ant went to the mint on April 30th, 1900, while in a

"sick condition" (trans, p. 163). Also as to whether he

knew that the voucher in question would have been

transmitted to Washington (trans, p. 164). Also as to

whose handwriting are the figures $603.46 (trans,

p. 165). Also as to how the item $603.46 is

made up (trans, p. 166). All of these matters

were properly objected to as being irrelevant and

not cross-examinatiou. The objections should have

been sustained. Aside from the very evident point

that each of said matters is irrelevant, each is in viola-

tion of the principle governing the cross-examination of

the accused, in a criminal case; each of the rulings just

mentioned permitted the prosecution to bring forth from

the lips of the defendant evidence in his own condemna-

tion, in the sense that it furnished circumstances preg-

nant at most, with suspicious features ovaXy, as against

the defendant's innocence. It was not cross-examination,

for nothing testified to by the defendant on his direct

examination, related to an}/ of said matters. That the

cross-examination of a defendant in a criminal case is

sacredly guarded and restricted by the fundamental

law to very narrow limits, is a proposition that will not
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admit of dispute. The Fifth Amendment would be

flagrantly violated if the prosecution were permitted on

cross-examination to interrogate the defendant as to

matters not within the scope of his testimony on direct

examination; that would virtually be compelling him

to be a witness against himself, to that extent.

V.

Misconduct of the Prosecution's Counsel.

The defendant was deprived of a fair trial by the

very flagrant misconduct of the special counsel for the

prosecution, in his argument to the jury, wherein he

directed the jury's attention to an incriminating circum-

stance to-wit: an entry in defendant's private memo-

randum book, not in evidence, and which the trial court

had ruled out on defendant's objection (trans. 169,

170, 186). This is the obnoxious argument: "Now gen-

" tlemen, it is perfectly plain. As I have stated before,

*' he knew the detection was inevitable, he knew that in

" order to reasonably anticipate an escape from the con-

" sequences of that crime, that, even in his sick condi-

" tion, he would have to go to the United States Mint
" and return this money, this $498.37. And gentle-

" men of the jury, remember that he needed this money
" for a most urgent purpose, drawing it out of Wells,

" Fargo & Company's Bank, making a deposit of $400

" there, and having $60 already and drawing out the
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" entire amount and immediately going to the Mint.

" And, gentlemen, Mr. Syme testifies that he heard him
" drop something into the safe. But, gentlemen, if any

" of you doubt that that testimony is worthy of credence,

" we will ignore all of that and we will bring in some-

" thing still plainer, the entry of this amount of $4g8.jy
" entered by Mr. Dinimick as $4^8.40 in his private

" memorandum book.'''' The defendant then objected to

the statement and excepted to the same on the ground

that the matter referred to is not in evidence (trans, pp.

186, 187). The trial court held that the objection was

well taken; whereupon the special counsel for the prose-

cution, persisting .in his very inexcusable wrong com-

mitted against the sacred right of the defendant to a

fair trial according to the evidence, replied to the

court's ruling "the book was not admitted in evidence,

" but he (defendant) did testify in reference to it, and

" counsel made no objection to it". (The record shows

the contrary, trans, p. 170.) The court then stated:

" I do not think that matter is to be commented upon

" at all." Defendant's counsel replied: " My excep-

" tion stands, if your Honor please." The court said:

"The jury will be instructed to disregard any refer-

" ence that is made to the entry in the book." However,

the jury was not so instructed; and even if it was so

instructed, it would not have cured the error, nor re-

paired the wrong. Nothing that the court might do,

could erase the suggestion from the minds of the

jurors; and then the very thing the court ruled out on

defendant's objection, was, notwithstanding, brought

before the jury as evidence in the case.



MISCONDUCT OP THE PROSECUTION'S COUNSEL. 73

That the wrong done the defendant requires a re-

versal of the judgment, is a self-evident proposition;

and the authorities are to the same effect, and hold that

even an instruction from the Court and retraction by

the offending attorney, will not save the prosecution.

PEOPLE VS. AH LEN, 92 CAL. 284, 28S;

PEOPLE VS. SMITH, 121 CAL. 356;

PEOPLE VS. BOWERS, 79 CAL. 417;

ANGELO VS. PEOPLE, 96 ILL. 209;
QUINN VS. PEOPLE, 123 ILL. 346;
PEOPLE VS. FIELDING, 158 N. Y. 542;

WILSON VS. UNITED STATES, 149 U. S, 60
HALL VS. UNITED STATES, ISO U. S. 81, 82;

WILLIAMS VS. UNITED STATES, 168 U. S- 398.

2. Not content with the ruling of the trial court,

against all reference to the contents of defendant's pri-

vate memorandum book, another one of the special

counsel for the prosecution returned to the attack and

in gross violation of the court's order, directed the jury's

attention once again to the matter as being evidence

against the defendant (trans, pp. 187, 188); this was

done in the prosecution's closing argument. Defendant

again objected and excepted to the outrageous miscon-

duct of the counsel for the prosecution. The trial

court again ruled "That piece of evidence was not

" admitted and I see no reason why it should be re-

" ferred to". Then as if satisfied that the jury caught

the point anyway and with expressive sarcasm, the

special counsel answered the ruling of the court by

stating to the jury "I do not make any comments and

" will turn to other questions". The trial court was

altogether too indulgent; if it desired to protect its dig-

nity as well as the right of defendant to a fair trial.
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the special counsel should have beeu adjudged

guilty of contempt and punished, for persisting in

dragging the offensive matter before the jury after the

court had ruled against it. A motion for a new trial

was made upon the ground of the prosecution's mis-

conduct, above adverted to; but the court denied the mo-

tion, thus in effect approving the misconduct (trans.

p. 213).

VI.

Errors in Charge to Jury.

The charge of the court to the jury is, we insist, a

most remarkable congregation of errors.

1. The court submitted the case to the jury on the

theory that Cole, the cashier of the mint, was ''''an officer

" in the civil service of the government". The court

so charged the jury (trans, p. 194). This was error.

The cashier of the mint is not an officer of the United

States.

UNITED STATES VS. MONAT, 124 U. S. 307

;

UNITED STATES VS. SMITH, I2A U, S. B31.

Nor is he an officer of the mint.

SEC. 3496 REV. STAT. U, S,

And if the indictment is construed as charging that

the claim was presented to Cole, an officer of the

United States, it charges no crime. The averment is

that the claim was presented to an officer and person.

Of course an officer is a person; and accordingly the
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word person where the word officer is used, is surplus-

age. The charge is therefore that the claim was pre-

sented to an officer of the United States, to-wit: the

cashier of the mint. As the cashier is not an officer

the charge fails, and the instruction is erroneous.

2. The court charged the jury that the "set-oflf" ar-

ranged between Leach, the superintendent of the mint

and the managers of the Selby Company operated to

satisfy the indebtedness due the United States from

the Selby Company and therefore further operated to

satisfy the claim held by the Selby Company

against the United States—the claim referred

to in the first count of the indictment. In other

words, that the "set-off" was valid and not void. We
have in this brief discussed the proposition, under

the title that the first count of the indictment

is not sustained b}^ the evidence, and have

there shown upon both principle and auth-

ority, that the "set-off" is absolutely null and

void, and in flagrant violation of the provis-

ions of the Revised Statutes there cited, and that there-

fore the claim referred to in the first count was wholly

due, unpaid and payable and not false, fraudulent or fic-

titious when presented by defendant to the cashier. A
careful reading of the charge (trans, pp. 195, 196) now

in question will show that the trial court virtually left

it to the jury to decide whether the claim was or was

not settled by the "set-off". On that view,

the charge is clearly erroneous in leaving a

question of law to the determination of the jury.
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It certainly is a question of law whether the

"set-oflf" constituted a settlement; it is a ques-

tion of law as to whether the "set-off" is valid or

void. If void, it could not operate as a settlement of

the claim. "I charge you that if the claim or demand

" of the Selby Smelting and Lead Company against

" the United States for and on account of the materials

" sold and described in the paper 'United States Exhibit

" ' No 1 ' was settled by setting off against the same in

" the manner before stated an account of equal amount

" owing by it to the United States, such settlement was

" in effect a payment or satisfaction of the claim or

" demand set out in the United States Exhibit No. 1,

" and after such settlement the Selby Smelting and

" Lead Company had no claim or charge against the

" United States for the sum of $498.37 or any other sum,

" for or on account of any of the articles mentioned in

" said United States Exhibit No. 1 " (trans, pp. 195,

196). That certainly leaves the question of law as to

the validity of the "^set-off" and the validity of the set-

tlement to the determination of the jury. The charge

is also erroneous in telling the jury that a settlement

by "set-off" is a payment, where the indictment alleges

a payment and receipt of vwney\ such a charge is cer-

tainly in conflict with the issues.

3. The trial court, quite inconsistently, charged

the jury that it made no difference that the settlement

was void, it would still be valid. "I further instruct

" you that the fact of the irregularity in the settlement

" of the said account for $498.37, contained in United
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" States Exhibit No. 1, or the question of the authority

" of the superintendent of the mint to settle the tran-

" saction in the way I have stated, can afford no de-

" fense or excuse to the defendant for presenting for

" payment thereafter the identical claim of $498.37, if

" in fact he so did present it for payment, with full

*' knowledge of the settlement " (trans, p. 196). Now,

with all due respect for the trial judge, we beg leave to

ask, how is it possible for any lawyer to consider a void

settlement a valid settlement? If the super-

intendent of the mint had no authority to ar-

range or agree upon the "set-off" then nec-

essarily it is mill and void xn the absolute sense; if null

and void, it needs no lawyer to see at once that the

settlement is absolutely void, just as though it had never

been attempted. If the settlement is absolutely void,

then that is a complete defense; for in that case,

the claim would not and could not be false, fraudulent

or fictitious; but on the contrary would be a valid,

genuine and botia fide claim. The trial court in the

very first of its charge to the jury (trans, pp. 188, 189),

told them that "if there was due and unpaid the Selby

" Smelting and Lead Company at the time defendant

" presented for payment to Cole, the cashier of the

"mint, the paper United States Exhibit No. 1, the

" sum of $498.37, then your verdict must be that the

" defendant is not guilty of the offense charged in the

" first count of the indictment". Clearly, if the settle-

ment by "set-off" is void by reason of the absence of

authority in the superintendent of the mint, the claim

"United States Exhibit No. 1" was necessarily due and

unpaid at the time defendant presented it; yet the
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trial court in its self-contradictory charge told the jury

that the absence of authority in the superintendent to

arrange the "set-ofif" and settle the claim as it was

settled, is no defense; in other words, that nevertheless,

the settlement is valid, although as a matter of law it

is void^ and although as a matter of law, the claim was

due, unpaid and payable when defendant presented it

to Cole the cashier. It is impossible to imagine the

process of reasoning by means of which the trial

judge reached such an extraordinary conclusion. Re-

ferring to a somewhat similar enigma, the Supreme

Court of California once said {^Price vs. Sacramento

County^ 6 Cal. 25G): "In arriving at this conclusion, the

" court has resorted to a species of argumentation,

" doubtless conclusive to itself, but perfectly unintel-

*' ligible to us, as it defies all rules of logical analysis."

We find ourselves in much the same situation; we cannot

answer the reasoning, although it is eas}/ to answer the

conclusions of the learned judge of the trial court; to

us, the reasoning is inscrutable and indiscernible; we

admit, it surpasses our understanding.

In connection with the point that the superintendent

of the mint had no power to arrange or agree upon the

"set-off", we direct attention to a regulation of the

Treasury Department, which was introduced in evi-

dence by the prosecution^ and which will be found set

forth at pages 185 and 186 of the transcript. The reg-

ulation expressly requires that the money due the

United States from the sale of bi-products and old ma-

terials (and such was the nature of the indebtedness due

from the Selby Company, which Leach attempted to
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settle by his "set-oflf") shall be deposited 07i the last

day of each quarter m the treasury of the United States^

" specifying in the certificate of deposit the nature of

" the deposit; and the original certificate shall be for-

" warded to the bureau of the mint. No portion of the

" ?noneys collectedfor the purposes named shall be used

''^ for the payment of expenses of any kind.'''' Now, Leach

violated this regulation when he attempted to settle

"United States Exhibit No. 1" by his set-off so-called;

for in the first place he did not deposit the money due

from the Selby Company, in the treasury of the United

States, but on the contrary, purposely refrained from

collecting it at all; and agreed to allow the Selby Com-

pany to retain it in payment of an equal amount due

from the United States for material purchased from the

Selby Company; and thereby Leach again violated the

regulation by using or attempting to use moneys due

the Government, on the sale of bi-products and old

xn.2it&x\Q.\^ for the payment of expenses. So it is quite

manifest that not only do the Revised Statutes deprive

Leach of the power to make or agree upon the "set-off",

but the Treasury regulation prohibits it also It fol-

lows that the claim referred to in the first count of the

indictment, has never been paid or satisfied and was

never either intrinsically or by matter in pais., a false,

fraudulent nor fictitious claim. Therefore the charge

to the jury is manifestly and perniciously erroneous.

4. The court also seriously erred in charging the

jury to the effect that if defendant presented the claim

"United States Exhibit No. 1", knowing that the same
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had been satisfied^ etc., they should find him guilty

(trans, pp. 196, 197). The charge in that respect is iu

conflict with the indictment and with the issue pre-

sented. The scientei' charged in the indictment is, that

the defendant knew that the claim had been paid in

mone}' and that the Selby Company had received the

money. The intent must always be proved as laid.

3 GRE£NL. ON EV., SEC. 17,

According to the charge given the jury, taken in

connection with the charge at page 195 of the tran-

script, knowledge of defendant that the claim had been

satisfied though not paid in money would be proof of

the scienter alleged in the indictment; of course that is

not the law.

5. The trial court erred in charging the jury that

defendant was not a legal depositary of public moneys.

The point is sufficiently discussed in this brief under

the title that the evidence does not sustain the fourth

count; we refer to what is there said.

6. The trial court erred in charging the jury that if

they found the defendant used the $498.37 "in his own

private affairs" they should convict him; there is not

the slightest evidence to justif}- the instruction; the

point is fully discussed in this brief under the title that

the evidence does not sustain the fourth count; and we

refer to what is there said.
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Errors in Refusing Instructions Requested by

Defendant.

Here again is quite a remarkable array of errors.

1. The trial court erred in refusing to instruct the

jury that there is no evidence to sustain the first count

of the indictment (trans, p. 198). The insufficiency of

the evidence is fully discussed in this brief under the

appropriate title.

2. The court erred in refusing to instruct the jury

that there is no evidence "that the sum of $498.37, or

" any other sum of money, was ever paid to nor received

" by the Selby Smelting and Lead Company on the

" claim referred to in the first count of the indictment",

and that therefore the defendant should be acquitted on

that count (trans, p. 199). It will not be contended by

the prosecution that there is any evidence of the pay-

ment of the money; but the trial court seems to have

proceeded on the theory that such payment is unneces-

sary, and that the Leach "set-oif" is the equivalent of

payment. Now, the case presented by the first count

rests upon the averment that the claim was paid in

money; and the essential scienter is pleaded as a knowl-

edge on the part of defendant that the Selby Company

received the money; therefore it was error to refuse

the requested instruction. The same point ap-

plies to the refusal of the court to instruct

the jury that the defendant should be acquit-

ted because of a fatal variance between the proofs

and the allegations of the first count in this: " That

" the proofs show that there was no money paid nor
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" received b^^ the Selby Smelting and Lead Company
" upon the claim referred to in said first count" (trans,

p. 199). That the variance exists and is fatal, appears

from the following authorities:

3 QREENL. ON EV., SEC. lOj

WHARTON'S CRIM. EV.. SECS. 92. 146j
1 BISH. NEW CRIM. PROC, SEC. 488;
1 GREENL. ON EV., SECS. 63, 65, 67

j

COM. VS. WELLINGTON. 7 ALLEN 302;
COM. VS. HARTWELL. 128 MASS. 419;
COM. VS. RICHARDSON, 126 MASS. 34;
COM. VS. GAVIN, 121 MASS. 54;
COM. VS. LUSCOMB, 130 MASS. 42:
COM. VS. HOWE. 132 MASS. 246:
COM. VS. KELLOGG, 7 CUSH. 473;
COM. VS. O'KEEFE, 121 MASS. 59;
PEOPLE VS. COON, 45 CAL. 672;
UNITED STATES VS. DENICKE, 35 FED. 407.

3. The trial court erred in refusing to instruct the

jury that if they believed from the evidence in the case

that the paper United States Exhibit No. 1, was not at

the time of its presentation to W. K. Cole, the cashier of

the mint, either a false, fictitious or fraudulent claim

against the United States, the defendant must be

acquitted on the first count. That is the very issue

presented by the first count; and it was clearly error

for the trial court to refuse an instruction that directed

the jury to acquit if they did not believe the claim

false, fraudulent or fictitious. It needs no argument to

establish the enormity of the error; it is self evident.

The jury were called upon to determine whether the

claim was false, fraudulent or fictitious; it was a ques-

tion of fact, and constituted the principal issue on the

first count.

4. The court also erred in refusing to instruct the

jury that as a matter of law, the claim was not false,

fraudulent nor fictitious (trans, p. 200). We have fully
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discussed the point in that portion of this brief devoted

to the objections that the first count charges no crime

and that the evidence does not sustain the first count.

We refer to what is there said. The same point applies

to the court's refusal to instruct the jury that United

States Exhibit No, 1 does not represent a false, ficti-

tious nor fraudulent claim within the meaning of the

law (trans, p. 200).

5. What may be considered the crowning errors of

the trial court's views of the law, are the several refusals

to give instructions requested by the defendant to the

effect that the Leach ''set-off" is in contravention of

law and absolutely void. The proposition was presented

to the lower court, and in different aspects, in the 7th,

8th, 9th, 10th, 11th and 15th requested instructions

(trans, pp. 200, 201, 202, 203, 204, 205), and in each

instance the instruction was refused. That the court

committed very pernicious error in refusing the instruc-

tions, is made manifest by that portion of this brief de-

voted to a discussion of the question in connection with

the point that the evidence is insufficient to sustain the

first count. In addition we here make reference to the

regulation of the Treasury Department, which will be

found set forth at pages 185 and 186 of the transcript,

and which in effect prohibits and renders void the

Leach "set-off", and for the reasons heretofore stated in

this brief.

6. The court erred in refusing to instruct the jury

that unless the scienter alleged in the indictment was
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proved, tlie defendant must be acquitted (trans, p. 204).

The statute requires the scienter as an essential element;

therefore it was error to refuse the instruction.

The same point is applicable to the court's refusal to

instruct that if the jury had a reasonable doubt as to

whether defendant intended to defraud the United States,

lie must be acquitted (trans, p. 205).

7. The court erred in refusing to instruct the jury

that there is no evidence to sustain the fourth count of

the indictment and that therefore he should be ac-

quitted on that count. The same point applies to the

refusal of the court to instruct the jury that there is

no evidence that defendant was not an authorized de-

positary of public moneys; to the refusal to instruct

that there is no evidence that defendant used a portion

of the public monej^s of the United States. These

comprise the 16th, 17th, 18th, 19th and 20th requested

instructions (trans, pp. 206, 207.) The errors are fully

discussed in that part of this brief under the title that

there is no evidence to sustain the fourth count.

8. The court unquestionably erred in refusing to

instruct the jury that the evidence as to the good char-

acter of the defendant may in itself cause that reasona-

ble doubt on the existence of which he is entitled to

acquittal, even though without the evidence of good

character the other evidence in the case would convince

the jury of the truth of the accusation. The requested

instruction correctly states the law.

PEOPLE VS. BELL, ^9 CAL. 489.



ERRORS IN REFUSING INSTRUCTIONS, ETC. 85

The charge given the jury upon the subject is

merely to the effect that proof of good character is a

circumstance in the case for the consideration of

the jury in making up this verdict. The lan-

guage of the charge is, "While the good char-

" acter of a person accused of crime, when proven,

" must be considered in connection with all the other

" facts and circumstances of the case, still it is but a

" circumstance in the case, and it is to be given only

" the weight to which the jury think it justly entitled"

(trans, pp. 191, 192). The court did not charge the

jury that proof of good character would of itself, if

believed, suflBce to generate that reasonable doubt upon

the existence of which the defendant would be entitled

to an acquittal, even though without evidence of good

character the other evidence in the case would con-

vince the jury of the truth of the accusation. The

Supreme Court of California has held that such a

charge as given here does not cure the refusal to give

the instruction requested.

PEOPLE VS. BELL, a9 CAL, 489,

PEOPLE VS. DOGGETT, 62 CAL. 28.

In the Be/l case, the Supreme Court say: "It is im-

" portant in every criminal case, and especially so

" when the inculpatory proof is circumstantial in its

" character, that the jury should be instructed, if the

" prisoner so request, that in determining whether or

" not he is guilty beyond a reasonable doubt, his good

" reputation, if he have such, as to traits involved in

" the charge, should be weighed as any other fact

" established, and that it may be sufficient to create a

" reasonable doubt as to his guilt." The reason why
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the charge given bj^ the District Court, upon the sub-

ject of good character, does not cover the ground em-

braced within the refused instruction is, that the

court does not tell the jur}- that proof of

good character iua}' of itself create a reasonable

doubt sufiicient to acquit, where without such proof the

evidence would convince the jury of the guilt of the

accused. In other words the refused instruction is ad-

dressed to the fact of good character in its relation to

the eleme?it of reasonable doubt\ but the charge as given

does not reach that phase of the case; and only deals

with the subject of good character as but a fact and cir-

cumstance in the case, tending in a greater or less de-

gree to establish defendant's innocence, and not to be

put aside by the jury to ascertain if the other facts and

circumstances in themselves establish guilt. There-

fore the charge does not relate to proof of good

character as being in itself sufficient to create a reason-

able doubt.

It was said by Mr. Justice Ross, in delivering the

opinion of the Supreme Court of California, in the

Doggett Case, that " the defendant had the right to

" have the jury instructed that in determining whether

" or not he was guilt}' be3'oud a reasonable doubt, his

" good reputation as to traits involved in the

'* charge, if proved, should be weighed as any other

" fact established, and that it might be sufficient to cre-

" ate a reasonable doubt."

PEOPLE VS. DOQQETT. 62 CAL. 29,

'* The evidence is not limited in effect to doubtful

" cases but may be of itself sufficient to raise a reason-
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" able doubt of guilt where none before existed; and

" when such a reasonable doubt is raised by evidence

" of good character, it is conclusive in favor of the de-

" fendant."

S AM. & ENQ. ENOY. LAW, 867.

9. The court clearly erred in refusing to give the

jury the instruction defining a reasonable doubt (trans,

pp. 209, 210). The instruction is in the language of

Chief Justice Shaw as given in the Webster Case\ the

instruction was pertinent, it correctly stated the law, it

is not covered by the charge; and it was therefore

reversible error to refuse it.

PEOPLE vs. PAULSELL, 11SCAL. 6,

10. It was reversible error for the court to refuse

the instruction that the presumption of innocence ac-

companied the defendant throughout the trial and until

the jury arrived at a verdict (trans, p. 210).

PEOPLE VS. MONAMARA. 94 CAL. St4.

11. The court clearly erred in refusing to instruct the

jury that defendant could not be convicted on a mere

probability of the truth of the charges, nor upon suspi-

cion (trans, pp. 210, 211). The proposition presented

by the refused instruction is axiomatic; it was pertinent

and not given in the charge. The refusal is conse-

quently reversible error.

12. The court certainly committed reversible error

in refusing to give the 2 1st requested instruction:

" Evidence of good character is evidence relevant to



88 ERRORS IN REFUSING INvSTRUCTlONS, ETC.

" the question of guilt and is to be considered by you

" in connection with the other facts and circumstances

" in the case. One object iu having it before the jury

" is to induce the jury to believe from the improbabil-

" ity that a person of good character should have con-

" ducted himself as alleged in the indictment, that there

" is some mistake or misrepresentation in the evidence

" on the part of the prosecution and in this connection

" you must take it into consideration." The Supreme

Court of California has held that it is reversible

error to refuse this instruction.

PEOPLE VS SHEPARDSON, 49 CAL. 630.

There is nothing in the charge given the jury, that

can be said to cover the point.

We respectfully submit that upon the writ of error,

the judgment of the District Court ought of right and

according to the law of the land, be reversed.

George D. Collins,

Counsel for Plaintifif in Error.


